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Complaint for Declaratory Judgment and Injunction 


Plaintiffs, by their attorney, Edward L. Merrigan, com- 
plaining of the defendants, respectfully allege: 


1. Plaintiff, Lodge 1858 of the American Federation of 
Government Employees (hereinafter called Lodge 1858) is 
a labor organization of the United States Government em- 
ployees employed at the George C. Marshall Space Flight 
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Center of the National Aeronautics and Space Administra- 
tion (hereinafter referred to as NASA) and said plaintiff 
is a duly chartered local lodge of the American Federation 
of Government Employees which has been recognized by 
NASA as the exclusive bargaining agent under the provi- 
sions of Executive Order 10988 for all federal employees 
(other than management personnel, supervisory employees 
and the like) employed in a bargaining unit consisting of 
the entire George C. Marshall Space Flight Center; and in 
such capacity, plaintiff Lodge 1858 is a party to a collec- 
tive bargaining agreement with the George C. Marshall 
Space Flight Center of NASA, copy of which is annexed 
hereto, made a part hereof and marked Exhibit A. This 
plaintiff therefore brings this suit for itself and in its 
own right and for and on behalf of all of the employees 
at the George C. Marshall Space Flight Center whom it 
represents as bargaining agent and who are threatened 
with grave and irreparable damage and loss by reason of 
the arbitrary, unlawful and capricious acts of the defend- 
ants hereinbelow alleged. 


2. Plaintiffs Brouillette, Campbell, Easter, Ellett, Gun- 
ter and Roden are all civil service employees of the United 
States who are presently and for long periods of time in 
the past have been employed by the United States Govern- 
ment at the George ©. Marshall Space Flight Center of 
NASA at Huntsville, Alabama; and all and each of them 
are fully entitled to the protections and benefits afforded 
such federal employees by the Civil Service laws and other 
related statutes of the United States and by regulations of 
defendant Civil Service Commission; and all and each of 
them is directly and immediately threatened with grave ir- 
reparable damage and loss by reason of the arbitrary, un- 
lawful and capricious acts of the defendants hereinbelow 
alleged. 


3. Defendant Webb is the Administrator of the National 
Aeronautics and Space Administration, an independent 
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agency of the United States Government, and in such ¢ca- 
pacity he is the head of NASA, and by reason of the pro- 
visions of Title 42 U.S.C. § 2472 (a) he is charged with the 
responsibility of supervising and directing NASA and he 
has full authority over all personnel employed by NASA 
and all other activities of that agency of the Government. 
Defendant Webb is therefore sued herein in his capacity 
as Administrator and because he has full authority and 
ability, upon order of this Court, to rescind, cancel, termi- 
nate and prevent the arbitrary, illegal and capricious ac- 
tions and contracts which threaten the plaintiffs herein and 
all other federal civil service employees similarly situated 
at the Marshall Space Flight Center of NASA with grave 
and irreparable damage and loss. 


4, Defendants Macy, Andolsek and Hampton are, re- 
spectively, the Chairman and Members of the Civil Service 
Commission of the United States, another independent 
agency of the United States Government, and as such Com- 
missioners these defendants are charged with the duty and 
responsibility of administering the Civil Service laws and 
other related personnel statutes of the United States; of 
implementing these laws with rules and regulations which 
protect and preserve the integrity of the civil service 
system; of implementing the Congressional policy that 
preference shall be given to preference eligibles in certifica- 
tion for appointment and retention in the competitive serv- 
joe; and of investigating violations, evasions or circum- 
ventions of the Civil Service laws or regulations by other 
agencies or departments of the United States Government 
and they have the authority to take such actions as may 
be necessary, by report to the President or otherwise, to 
preserve the integrity of these laws and regulations and 
the federal civil service system generally. These defend- 
ants are therefore sued herein in their capacities as Civil 
Service Commissioners and because they also have au- 
thority and the ability, upon order of this Court, to direct 
the rescission, cancellation and termination of the arbi- 
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trary, illegal and capricious federal personnel actions and 
contracts of NASA which threaten the plaintiffs herein 
and all other civil service employees similarly situated at 
NASA’s Marshall Space Flight Center with grave and 
irreparable damage and loss. 


5. The jurisdiction of this Court over this action is based 
on the provisions of Title 28 U.S.C. §§ 1331 and 1346 (d); 
on the provisions of Sections 11-305, 11-306 of the District 
of Columbia Code (1961 Edition, as amended) ; on the pro- 
visions of the Administrative Procedures Act (5 U.S.C. 
§ 702 et seq.) and upon those further statutes of the United 
States which give this Court jurisdiction to render declara- 
tory judgments and to grant injunctive relief. Each of 
the claims herein asserted involves an amount in excess 
of $10,000 exclusive of interest and costs. 


6. Heretofore, and in or about 1958, Congress created 
and established the National Aeronautics and Space Ad- 
ministration (NASA) and directed NASA to plan, direct 
and conduct aeronautical and space activities for the Fed- 
eral Government (42 U.S.C. 2472, 2473). Congress au- 
thorized NASA ‘‘to appoint and fix the compensation of 
such officers and employees as may be necessary to carry 
out such functions’’; but Congress specifically provided, 
with very limited exceptions not here relevant, that ‘Such 
officers and employees shall be appointed in accordance 
with the civil service laws and their compensation fixed in 
accordance with the Classification Act of 1949...” (42 
U.S.C. § 2473(b) (2)). 


Congress in the 1958 Act also expressly directed the 
Administrator of NASA, defendant Webb, to file annual 
reports with the Congress setting forth precisely how 
NASA was performing and adhering to the said personnel 
requirements and restrictions of the Act. 


7. Thereafter, in or about 1960, NASA established and 
commenced to operate, as one of its functions under the 
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1958 Act, the George C. Marshall Space Flight Center at 
Huntsville, Alabama. In compliance with the aforemen- 
tioned provisions of the Act pursuant to which NASA was 
created, NASA proceeded to fill almost all of the new posi- 
tions of employment in its offices, laboratories, warehouses 
and facilities at the said Center with civil service em- 
ployees of the United States appointed in accordance with 
the Civil Service laws which govern and control the ap- 
pointment compensation and employment rights, benefits 
and obligations of federal employees. Prior to 1960, the 
facilities at Huntsville were operated by the U.S. Army 
Ballistic Missile Agency, and as part of the transfer of these 
facilities and its staff to NASA, a relatively small comple- 
ment of non-civil service contractor employees was likewise 
transferred to the Marshall Center when NASA commenced 
operations there in 1960. 


8. Thereafter and approximately two years later, how- 
ever, NASA began very substantially to deviate from and 
ignore those Congressional directives and policies which 
required it to fill jobs at the new Marshall Center with 
federal civil service employees, and by alleging that it 
required the services of additional large numbers of ““tem- 
porary employees’? to meet unusual, urgent, temporary 
‘peak workloads”, NASA adopted the policy of soliciting 
and making written contracts with private business cor- 
porations (some of which were large; some small; some 
nationally prominent; some locally and suddenly organized 
or expanded in the Huntsville, Alabama area itself solely 
for the purpose of entering into personnel contracts with 
the Government) whereby said private corporations, for 
large fees and other very substantial and unusual profits, 
agreed simply to recruit and provide for employment at 
the Center itself clerical workers, blue collar tradesmen 
(mechanics, sheet metal workers, carpenters, plumbers, 
welders and the like), technicians, professional employees, 
guards, chauffeurs, truck drivers, ete.—most (if not all) 
of whom could have been just as readily obtained for em- 
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ployment at the Center through the regular procedures of 
the federal Civil Service laws and in accordance with the 
directions and policies of the Congress and the regulations 
of the Civil Service Commission, all, of course, without the 
intercession of any private contractors. 


9. Under the terms of these contracts and in actual 
practice, none of the employees recruited and assigned to 
work at the Marshall Center by private personnel con- 
tractors had to be nor were they actually appointed or em- 
ployed in accordance with the Civil Service laws of the 
United States. Nevertheless, such contractor-employees 
were assigned by NASA to work in the offices, laboratories, 
warehouses, vehicles and work shops at the Marshall Center 
side-by-side and in direct job competition with federal civil 
service employees of the United States and they were as- 
signed to perform work which was identical or substantially 
identical to that already being performed by said federal 
civil service employees. In almost all instances, the Govern- 
ment (NASA) provided these contractor-employees with 
all of the tools and equipment they required to perform 
their duties at the Center right on down to and including 
such basic items as desks, paper and pencils; and of course, 
all such contractor-employees worked hand-in-hand with 
federal civil service employees at the Center to perform 
work exclusively for NASA and to accomplish the tasks and 
functions which had been assigned to NASA under the 1958 
Act by the Congress. Indeed, in all instances, the work of 
the said federal civil service employees and private con- 
tractor-employees was actually subject to the same com- 
mon direction, control and supervision of U.S. Govern- 
ment supervisors at the Center, and in each job occupation, 
all worked the same shifts and were subject to identical 
working conditions. 


10. At the same time, however, the concomitant, inter- 
mingled employment of federal civil service employees and 
private contractor-employees to perform substantially the 
same work for the Government at the Marshall Center dis- 
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criminated against and placed the federal civil service 
employees involved at great, improper, unlawful disad- 
vantages in numerous very material respects, including such 
essential matters as eligibility for employment and appoint- 
ment to substantially the same jobs; rates of pay; pay in- 
creases; performance ratings, and the right to bargain 
with management regarding terms and conditions of em- 
ployment. Such intermingling of federal and contractor 
employees in the same work at the Center also led to 
serious, fatal erosions of the civil services employees’ job 
retention rights under the federal Veterans’ Preference 
Act and it led to very significant disparities in such matters 
as annual leave (vacations), sick leave, disability compensa- 
tion, retirement benefits, insurance benefits, travel and re- 
location allowances, and in rights to inventions and patents 
flowing from their work on substantially the same jobs at 
the Center. 


11. Moreover, the permanent introduction by NASA of 
thousands of contractor-employees into federal jobs within 
the aforementioned collective bargaining unit established at 
the Marshall Center seriously interfered with, diluted and 
tended to defeat the collective bargaining rights of all civil 
service employees at the Center under the provisions of 
Executive Order 10988 promulgated by President Kennedy 
in January, 1962, and it interfered with, diluted and tended 
to defeat the lawful rights of plaintiff, Lodge 1858 of the 
American Federation of Government Employees, and the 
federal employees represented by it at the Center, under 
the collective bargaining agreement made with NASA, copy 
of which is annexed hereto as Exhibit A. Indeed, by con- 
stantly removing federal jobs from that bargaining unit 
and by transferring same to numerous contractor-em- 
ployees, NASA weakened and tended to defeat the valid 
collective bargaining rights of all of the employees involved, 
civil service and contractor-employees as well. 


12. Finally, the simultaneous intermingled employment 
of federal civil service employees and private contractor- 
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employees to perform substantially the same jobs through- 
out the Center seriously discriminated against the civil 
service employees involved in that, by law, they were pro- 
hibited from striking against NASA with reference to any 
conditions of their employment, while the contractor-em- 
ployees, performing the same federal work at the Center, 
were free at any time to strike against their employers, the 
private contractors and thus to disrupt or possibly halt, 
contrary to federal policy, the Government’s work at the 
Center. And, of course, while federal civil service em- 
ployees at the Center were constantly subject to all of the 
restrictions and prohibitions of the Hatch Act, contractor 
employees working for the Government at the Center were 
in no respect subject thereto or limited thereby. 


13. In spite of the foregoing and in spite of the clear- 
cut total illegality of these arrangements and opposition 
from large numbers of federal civil service employees at the 
Center and from plaintiff Lodge 1858 of the American 
Federation of Government Employees, NASA proceeded 
over the period from in or about 1962 to 1967 to expand 
and extend its contract arrangements with private per- 
sonnel contractors so that by the end of 1966— 


(a) approximately 45% of all employees performing 
NASA’s work at the Marshall Space Flight Center were 
furnished by private personnel contractors; more spe- 
cifically, NASA employed approximately 7,300 civil service 
employees at the Center and approximately 5,900 con- 
tractor-employees ; 


(b) NASA had separate contracts with no less than 12 
personnel contractors, the main function of each being to 
furnish non civil service employees at the Marshall Center, 
and included among such contractors were private cor- 
porations listed as Brown Engineering Company, Inc. of 
Huntsville, Alabama; Spaco, Incorporated of Huntsville, 
Alabama; Northrop Corporation of Huntsville, Alabama; 
Hayes International Corporation of Birmingham, Alabama; 
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Rust Engineering Corporation; Vitro Corporation; Man- 
agement Services, Inc. of Tennessee; Sperry Rand Cor- 
poration and Federal Electric Corporation; and upon in- 
formation and belief, by 1966, contracts—all ‘‘cost plus 
award, fee’’ contracts—involved the expenditure by NASA 
at the Marshall Center of approximately $70,000,000. per 
year for simple personnel contractor services ; 


(c) All guard positions at the Marshall Center, originally 
filled exclusively by civil service employees, were by 1966 
entirely filled by contractor employees in spite of the fact 
that Congress had specifically provided (at 5 US.C. 3310) 
that competition for ‘‘guard positions’”’ shall always be 
“restricted to veterans preference eligibles’; 


(d) All truck driver and chauffeur positions, originally 
filled by civil service employees, were by 1966, completely 
filled by contractor employees; 


(e) contractor employees had been integrated into every 
office, laboratory and facility at the Center with the pos- 
sible exception of some of the Headquarters Offices at 
Huntsville, so that, as of late 1966 or early 1967, each office, 
laboratory and facility at the Center employed side by 
side civil service employees and contractor employees, who, 
in each case, both performed substantially the same work, 
under common U.S. Government supervisors, in the same 
working conditions and surroundings, and with materials, 
tools and equipment supplied by the Government. In the 
Management Services Office, for example, approximately 
189 civil service employees worked with 671 employees 
furnished by the RCA Service Company; in the Technical 
Services Office, 534 civil service employees worked side by 
side with 476 employees furnished by Management Services 
Inc. of Tennessee; in the Manufacturing Engineering Lab- 
oratory, 715 civil service employees (including profes- 
sionals, technicians, clerical employees and blue collar 
tradesmen) worked with 238 employees furnished by Hayes 
International Corporation (including professionals, tech- 
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nicians, clerical employees, and blue collar tradesmen) ; in 
the Test Laboratory, 630 civil service employees worked 
with 476 employees furnished by Vitro Corporation; and in 
the Propulsion and Vehicle Engineering Laboratory, 740 
civil service employees worked alongside 772 employees 
furnished by Brown Engineering Company of Huntsville, 
Alabama—again all performing common work assigned, 
directed and supervised by civil service employees of 
NASA. 


14. In the meantime, while NASA was continuing con- 
sistently to extend and expand its illegal and improper 
personnel contracting arrangements at the Marshall Flight 
Center in Huntsville, substantially identical personnel con- 
tracts made by NASA at its Goddard Space Flight Center 
came under vigorous investigation by both the General 
Accounting Office of the United States and the Civil Service 
Commission. At the conclusion of these investigations 
which extended over the period from late 1962 to early 
1964, both the Commission and the General Accounting 
Office ruled that NASA’s personnel contract practices at 
Goddard violated both the Civil Service laws and the Clas- 
sification Act of 1949, as amended. In a subsequent report 
to Congress dated October 19, 1964, copy of which is an- 
nexed hereto, made a part hereof and marked Exhibit B, 
the Commission and the General Accounting Office re- 
ported that NASA’s personnel contracts at Goddard were in 
serious violation of the civil service laws ‘‘because a re- 
lationship tantamount to that of employer-employee was 
created between the Government and contractor em- 
ployees’’. Both the Commission and the General Account- 
ing Office thereupon directed NASA in substance that ‘‘per- 
sonal services necessary to perform a Government function 
are for performance by regular employees of the Govern- 
ment appointed and compensated in accordance with the 
civil service and classification laws; and that in the absence 
of specific authority from the Congress, a Federal agency 
is not authorized to contract for personal services without 
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regard to the personnel laws applicable to Federal em- 
ployees generally.”’ 


15. Upon receipt of these rulings and advice from both 
the Civil Service Commission and the General Accounting 
Office in 1964, NASA assured the Civil Service Commission 
that all necessary corrective actions would be taken at its 
various installations and that henceforth NASA would 
fully comply with all federal personnel statutes in the 
operation of its Space Flight Centers. 


16, Contrary to these assurances and undertakings, how- 
ever, NASA actually continued to administer and expand its 
intermingled civil service-contractor personnel systems at 
both the Goddard and Marshall Space Flight Centers 
without substantial change. Hence, numerous complaints 
continued to be filed by members of Congress and civil 
service employees with both the Civil Service Commission 
and the General Accounting Office, with the result that, in 
1965 and 1966, the Commission again questioned the pro- 


priety of contracting practices at Goddard and undertook 
an over-all inspection of NASA personnel practices. In 
the meantime, the General Accounting Office commenced 
brand new investigations of NASA’s personnel contracts 
at both Goddard and Marshall. 


17. Thereafter, on June 9, 1967, the Comptroller Gen- 
eral of the United States rendered another report to Con- 
gress regarding the General Accounting Office’s investiga- 
tion of NASA’s said personnel contracts, copy of which 
is annexed hereto, made a part hereof and marked Exhibit 
C. In the course of the said Report, entitled “‘Report On 
Potential Savings Available Through Use Of Civil Service 
Rather Than Contractor-Furnished Employees For Certain 
Support Services—NASA”’, the General Accounting Office 
specifically stated, at page 27: 

‘On the basis of our review, we believe the con- 
tractual documents were drawn so as to avoid creating 
an employer-employee relationship between Govern- 
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ment supervisors and contractor-personnel, thereby 
providing compliance with applicable civil service 
laws. In the administration of the contracts, however, 
there were indications that certain... actions were 
in essence creating an employer-employee relationship 
and, therefore, possible violations of applicable laws.”’ 


And, in his letter to the Congress dated June 9, 1967, 
the Comptroller General stated: 


“<Qur review of the relative costs of obtaining the 
necessary services through the use of support con- 
tracts and through the use of civil service employees 
showed that estimated annual savings of as much as 
$5.3 million could be achieved with respect to the [9] 
contracts we reviewed at Goddard and Marshall if these 
services were to be performed by civil service em- 
ployees ... 


<The indicated savings are attributable, for the most 
part, to the elimination of many contractor supervisory 
‘and administrative personnel, which would result from 
a conversion to civil service staffing and the elimina- 
tion of the fees paid to the contractors.” 


18. Thereafter, in or about October, 1967, the General 
Counsel to the Civil Service Commission, after conducting 
an exhaustive study of NASA’s standard form of person- 
nel contracts in use at both Goddard and Marshall rendered 
a detailed written opinion for the Civil Service Commis- 
sion and NASA with reference to the legality of same, and 
a copy of that formal opinion is annexed hereto, made a 
part hereof and marked Exhibit D. After thoroughly con- 
sidering these contracts and NASA’s day-to-day operations 
thereunder, the General Counsel’s opinion concluded, at 
pages 34; et seq: 

“NAGA has no legal authority to contract for per- 
sonal services without regard to the personnel laws. 
Congress has enacted various laws to govern the acqui- 
sition, maintenance, and severance of the employer- 
employee relationships between a Federal agency and 
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an individual (see title 5, United States Code). These 
laws apply unless a clear exception can be found in 
some other statute or other legal authority . .. 


‘We have found no authority under which NASA 
is authorized to contract for personal services without 
regard to the Code of Personnel Laws . . . 


“The contracts under review are unauthorized .. . 
Realistically viewed, the contracts result in the pro- 
curement of personnel in violation of the requirements 
and policies of the personnel laws as administered by 
the Commission. Such practices have an adverse effect 
upon the civil service system .. - and detract from 
sound manpower utilization practices and objectives 
within the Executive Branch. 


“<The contracts under review do not conform to 
Executive Branch policy as prescribed in Bureau of 
Budget Circular A-76 . . . Whether contracts for serv- 
ices depart from civil service laws or the regulations 
of the Civil Service Commission is a matter for deter- 
mination by the Civil Service Commission. Having 
concluded that the contracts in question are in violation 
of these laws, it follows that they also transgress the 
policy prescribed for the Executive Branch .. . 


“<The Civil Service System can supply the necessary 
personnel... 


“Applying these standards, the contracts under re- 
view and all like them are proscribed (by the person- 
nel laws) unless an agency possesses a specific excep- 
tion from the personnel laws to procure personal serv- 
ices by contract.”’ 


19. Upon information and belief, copies of the last men- 
tioned report of the Comptroller General and opinion of the 
General Counsel to the Civil Service Commission were 
transmitted by these two agencies of the Federal Govern- 
ment to defendant Webb and other top officials of NASA in 
Washington and at the Marshall Space Flight Center in 
Huntsville, Alabama; and upon receipt and review of same 
the General Counsel for NASA advised the Civil Service 
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Commission in or about September, 1967 in writing as fol- 
lows: 


<<, . . we plan to rectify all these violations. If they 
cannot be remedied, NASA will take all necessary 
action to have these functions performed by Civil Serv- 
ice employees.’’ 


20. Shortly thereafter, however, and (a) before any ef- 
fective actions whatsoever were taken by defendant Webb 
or any other officials of NASA to terminate or cancel or to 
limit any of the twelve or more totally unlawful personnel 
contracts still in full force and effect with private corporate 
contractors at the Marshall Flight Center and (b) before 
any steps were taken to terminate the illegal employment of 
thousands of non-civil service employees of these private 
contractors who are unlawfully working for the Govern- 
ment through these private personnel contractors at the 
Marshall Flight Center in violation of the Civil Service 
Laws and of the 1958 Act pursuant to which NASA itself 
was created by the Congress and (c) before any step was 
taken by defendant Webb to cancel and eliminate the mil- 
Tions of dollars in illegal and totally unnecessary fees and 
profits which NASA, contrary to the report and recom- 
mendations of the Comptroller General hereto annexed, is 
still paying these private corporate contractors to furnish 
non-civil service employees to fill Government positions at 
the Center—defendant Webb and other top officials of 
NASA at the Marshall Center announced, on or about 
November 29, 1967, that allegedly because Congress cut 
NASA’s fiscal 1968 budget by about one-half billion dollars, 
NASA would reduce its existing force of civil service em- 
ployees at the Marshall Flight Center by approximately 
640 jobs, such reduction to include civil service employees 
with valid job retention preference rights in all categories 
of employment, to wit, in professional positions at the 
Center, technicians, in clerical and secretarial positions, 
and in blue collar-wage board positions (mechanics, ma- 
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chinists, carpenters, plumbers, sheet metal workers and 
the like). 


21. Thereafter, and on or about December 6, 1967, the 
individual plaintiffs Brouillette, Campbell, Ellett, Easter, 
Gunter and Roden and approximately 600 other civil serv- 
ice employees employed in the collective bargaining unit 
covered by the collective bargaining contract between 
NASA and plaintiff Lodge 1858 of the American Federation 
of Government Employees, Exhibit A hereto, received writ- 
ten Reduction-in-Force notices from NASA notifying them 
that they would be separated from their positions and dis- 
charged from Government service effective January 13, 
1968; and in some cases, said employees were notified that, 
in lieu of separation, they would, effective January 13, 1968, 
be removed from their current positions, they would be 
reduced to inferior positions and thus reduced very sub- 
stantially in grade and rate of pay—all without any fault 
whatsoever on their part and after long periods of faithful, 
satisfactory service to NASA and the United States Gov- 
ernment. 


22. Plaintiffs allege that each of these proposed reduc- 
tion-in-force actions is unlawful, unjust and completely in 
violation of the individual plaintiffs’ rights and the rights 
of all other civil service employees in the aforementioned 
collective bargaining unit who are included in the said pro- 
posed reduction. More specifically, plaintiffs allege that 
said removals and reductions in grade and pay violate Title 
5 United States Code, Sections 3501 et. seq., entitled ‘‘Gov- 
ernment Employees Retention Preference Rights’, and the 
Civil Service Commission regulations thereunder (5 C.F.R. 
351 et seq.) entitled ‘‘Reductions in Force’’, in that plain- 
tiffs and all of the other civil service employees included in 
said reduction are to be removed from their positions at 
the Center when, in each instance, non-civil service em- 
ployees of the various private corporate contractors listed 
above, working side by side with these civil service em- 
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ployees and performing substantially the same work for 
the Government on the Government’s premises at the 
Center, with the Government’s tools and equipment and 
with common Government supervisors (but who possess no 
job retention rights whatsoever under Title 5 of the United 
States Code and who are employed under contracts the 
Civil Service Commission has ruled are proscribed by 
federal law), are to be retained in their said positions with- 
out any loss of pay whatsoever. 


93. In the case of plaintiff Brouillette, he alleges it is 
totally unlawful and violative of his civil service job reten- 
tion rights under Title 5 of the United States Code and the 
Civil Service Commission regulations thereunder for NASA 
to propose to remove him from his position as a Grade GS- 
12 Industrial Specialist in the Planning and Engineering 
Branch of the Manufacturing Engineering Laboratory at 
the Center, without any fault whatsoever on his part and 
after 21 years of faithful, satisfactory service to the Gov- 
ernment (for which he possesses very substantial federal 
civil service job retention credits and rights under Title 5 
of the United States Code), while NASA simultaneously 
proposes to continue to retain in employment, in the very 
same branch and laboratory at the Center, numerous em- 
ployees of the Hayes International Corporation, none of 
whom possess any federal job retention rights whatsoever 
under Title 5 of the United States Code or otherwise and 
all of whom have performed and will continue to perform 
substantially the same work for the Government as that 
heretofore performed by plaintiff Brouillette and some of 
whom (heretofore trained for their work by this plain- 
tiff) will, after the said plaintiff’s removal, succeed to and 
perform the work heretofore performed by said plaintiff 
for the Government. 


94. In the case of plaintiffs Campbell and Ellett, they al- 
lege it is totally unlawful and violative of their civil service 
job retention rights under Title 5 of the United States Code 
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and the Civil Service Commission regulations thereunder 
for NASA to propose to remove them from their positions 
as aeromechanics in the Propulsion and Vehicle Engineer- 
ing Laboratory at the Center, without any fault whatsoever 
on their part and while they are satisfactorily performing 
their duties as civil service aeromechanics for the Govern- 
ment, while NASA simultaneously proposes to continue to 
retain in employment in the very same work in the very 
same laboratory at the Center numerous other non-civil 
service, mechanic employees of the Brown Engineering 
Company, none of whom possess any federal job retention 
rights whatsoever under Title 5 of the United States Code 
or otherwise, and all of whom have performed in the past 
and will continue to perform after January 12, 1968 (indeed 
they will sueceed to) the very same work as that hereto- 
fore performed for the Government by plaintiffs Campbell 
and Ellett. 


25. In the case of plaintiff Easter, he alleges it is totally 
unlawful and violative of his civil service job retention 
rights under Title 5 of the United States Code and the 
Civil Service Commission regulations thereunder for NASA 
to propose to remove him and all other non-supervisory 
civil service instrumentation mechanics in the Control 
Branch of the Electrical and Instrumentation Section of 
the Test Laboratory at the Center from their civil service 
positions with the Government, without any fault on his 
part after 12 years of satisfactory service to the Govern- 
ment and without any fault on the part of any of the other 
civil service mechanics involved, while NASA simultane- 
ously proposes to retain in employment in the Control 
Branch the existing eight civil service Government super- 
visors and simply to replace the removed non-supervisory 
machanics with non-civil service mechanic employees of the 
Brown Engineering Company, none of whom possess any 
federal job retention or replacement rights whatsoever 
under Title 5 of the United States Code or otherwise, and 
all of whom will, as instrumentation mechanics, continue to 


21 


perform after January 12, 1968 (indeed they will simply 
succeed to) the very same work heretofore performed for 
the Government at the Center by plaintiff Easter and the 
other civil service mechanics mentioned above. 


26. In the case of plaintiff Gunter, he alleges it is totally 
unlawful and violative of his civil service job retention 
rights under Title 5 of the United States Code and the 
Civil Service Commission regulations thereunder for NASA 
to propose to remove him from his position as an Indus- 
trial Specialist, Research and Development, in the Manu- 
facturing Engineering Laboratory at the Center, without 
any fault whatsoever on his part and after 29 years of good, 
satisfactory, faithful service to the Government (for which 
he has accumulated very substantial civil service job re- 
tention rights under Title 5), while NASA simultaneously 
proposes to continue to retain in employment in the very 
same work in the very same laboratory and section at the 
Center numerous other non-civil service employees of 
Hayes International Corporation, none of whom possess 


any federal job retention rights whatsoever under Title 5 
of the United States Code or otherwise, and all of whom 
have performed in the past and will continue to perform 
after January 12, 1968 (indeed they will succeed to) the 
very same work as that heretofore performed for the Gov- 
ernment by plaintiff Gunter. 


27. In the case of plaintiff Roden, she alleges it is totally 
unlawful and violative of her civil service job retention 
rights under Title 5 of the United States Code and the 
Civil Service Commission regulations thereunder for NASA 
to propose to remove her from her position as a Digital 
Computer Operator in the Computation Laboratory at the 
Center along with other civil service employees working 
with her in that Lab, without any fault whatsoever on her 
part after 21 years of good, satisfactory, faithful service to 
the Government (for which she has accumulated very sub- 
stantial civil service job retention rights under Title 5) 
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or on the part of any of the other civil service computer 
operators to be removed with her, while NASA simultane- 
ously proposes to continue to retain in employment on three 
daily, around-the-clock shifts in the very same work on 
the very same computers at the Center numerous other 
non-civil service computer operators of Computer Sciences 
Corporation, none of whom possess any federal job reten- 
tion rights whatsoever under Title 5 of the United States 
Code or otherwise, and all of whom have performed in the 
past and will continue to perform after January 12, 1968 
(indeed they will succeed to) the very same work as that 
heretofore performed for the Government by plaintiff 
Roden and the other civil service computer operators here- 
inabove referred to. 


98. Plaintiff Lodge 1858 of the American Federation of 
Government Employees alleges farther that— 


(A) NASA’s aforesaid proposal to remove hundreds of 
civil service employees of the United States employed with- 
in the collective bargaining unit Lodge 1858 represents at 
the Marshall Space Flight Center violates not only Title 5 
of the United States Code and the Civil Service reduction- 
in-force, job retention regulations thereunder but same also 
violates the terms and spirit of Executive Order 10988 
issued by President Kennedy in January, 1962 and the 
terms and conditions of the collective bargaining agree- 
ment between NASA and Lodge 1858 (Exhibit A hereto) 
in the following respects: 


(i) Article XVI of such agreement, entitled ‘‘ Reduction 
In Force?’ provides: ‘All reductions in force will be car- 
ried out in strict compliance with applicable laws and regu- 
lations.”? As herein more specifically set forth, plaintiff 
Lodge 1858 alleges that the proposed reduction in force 
scheduled for January 12, 1968 at the Marshall Space Flight 
Center is not being carried out ‘‘in strict compliance with 
applicable laws and regulations”’; on the contrary, same is 
in violation of applicable laws and regulations; 
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(ii) Articles IV and XVI of such agreement entitled 
“<Consultation’? and ‘‘Reduction In Force’’ specifically 
provide that ‘‘reduction-in-force”’ practices are matters 
‘appropriate for consultation”? between NASA and Lodge 
1858 and NASA undertook and agreed therein “‘to notify 
the Union in advance of reduction-in-force actions at which 
time the Union may make its views and recommendations 
known concerning the implementation of such reduction-in- 
force actions”. In violation of the letter and spirit of these 
provisions of the contract, NASA arbitrarily and capri- 
ciously decided unilaterally and without any bona fide, 
meaningful consultation with plaintiff Lodge 1858 how the 
reduction-in-force scheduled for January 12, 1968 will pro- 
ceed and that hundreds of civil service employees within 
the bargaining unit at the Center will be removed from 
their jobs, and at no time ha; NASA sought or given any 
attention whatsoever to Lodge 185’s views and recom- 
mendations regarding same. 


(B) The various contracts at the Marshall Space Flight 
Center in Huntsville, pursuant to which NASA has hired 
the private corporate contractors mentioned hereinabove 
and others, for large fees and other improper, unreason- 
able and uncalled for profits, fees and charges, to procure, 
obtain and supply non-civil service employees to perform 
NASA’s regular day-to-day work and functions for the 
Government, such services being performed by the con- 
tractors non-civil service employees ‘‘on-site’’ at the 
Marshall Flight Center, side-by-side and in direct competi- 
tion with regular civil service employees of the United 
States performing substantially the same work; and such 
work being performed by the said contractors’ employees 
with tools and equipment and working space furnished by 
the Government at its own expense and pursuant to direc- 
tions and supervision simultaneously supplied by the Gov- 
ernment to both the civil service and contractor employees 
involved—are totally unlawful and in violation of the Na- 
tional Aeronautics and Space Act of 1958, as amended (42 


24 


U.S.C. 2473 (b)(2)) and Title 5 of the United States Code; 
and same are violative of the public policy of the United 
States expressed and maintained over scores of years in 
the civil service laws, the Hatch Act and other related Acts 
of the Congress which regulate and prescribe the rules in- 
tended to govern all federal employees in their work and 
activities and to preserve the integrity of the Civil Service 
System of the United States. 


(C) The thousands of non-civil service contractor em- 
ployees presently employed and who will continue to be 
employed after January 12, 1968 at the Marshall Space 
Flight Center pursuant to the aforementioned contracts be- 
tween NASA and the corporations hereinabove referred to 
are illegally, unlawfully and improperly performing and 
will continue so to perform work and functions for the 
United States Government which must, as a matter of law, 
be performed by civil service employees of the United 
States who are readily obtainable through the Civil Service 
System regulated by defendant Civil Service Commission- 
ers; and therefore, NAGA, while continuing unlawfully to 
retain these thousands of non-civil service contractor em- 
ployees in positions of employment at the Center in direct 
competition with civil service employees of the United 
States, may not lawfully remove any of the said civil serv- 
ice employees from their jobs, without just cause and solely 
to effectuate an alleged ‘‘economy’’, when such ‘‘economy”’ 
could readily be obtained many times over by terminating 
and phasing out the unlawful contracts hereiabove de- 
scribed. 


(D) The proposed reduction-in-force further violates de- 
fendant Civil Service Commission’s regulations in that the 
“‘competitive area’’, (to wit, the entire installation at 
Huntsville; all of NASA’s facilities at Michoud, New Or- 
leans, Picayune, Mississippi and at various places in Cali- 
fornia) arbitrarily and capriciously selected by NASA for 
selecting civil service employees for reduction and removal 
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is beyond ‘‘the local commuting area”? for civil service em- 
ployees in Huntsville, and upon information and belief, 
NASA has neither obtained nor exhibited authority from 
Congress or the Civil Service Commission lawfully to utilize 
the sprawling ‘competitive area’’ described above for the 
reductions-in-force herein complained of. 3 


29. Upon receipt of the aforementioned Notices of pro- 
posed reductions-in-force from NASA, the individual plain- 
tiffs and their union, the American Federation of Govern- 
ment Employees, immediately appealed to defendant Webb 
and urged him to cancel or delay these proposed illegal re- 
movals. Thereafter, and on or about December 12, 1967, 
defendant Webb’s Director of Personnel replied in sub- 
stance as follows (Exhibit E hereto) : 


“¢.. . It is painful but necessary in some instances to 
use reduction-in-force procedures. In order to effect 
the economies required we must begin these as early 
as possible. Unfortunately, therefore, we have no alter- 
native and must issue the advance notices of the reduc- 
tion-in-force at this time... 


‘¢We sincerely regret the adverse consequences which 
some of our employees may be required to face ...”” 


30. Plaintiffs and their union thereupon appealed to de- 
fendant Civil Service Commissioners and urged them in 
line with their General Counsel’s opinion of October, 1967, 
to intercede and stop these proposed illegal reductions-in- 
force scheduled by NASA at the Marshall Space Flight 
Center for January 12, 1968. Thereafter, however, on De- 
cember 12, 1967, defendant Macy, acting for the Commis- 
sion, responded by telegram stating the Commission was 
powerless to intercede or to stop the proposed civil service 
employee removals because allegedly ‘“‘NASA is solely re- 
sponsible’’ for these actions. 


31. Plaintiffs therefore verily believe and allege that de- 
fendant Webb and the federal agency he administers, un- 
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less enjoined by this Court in this action, will, without far- 
ther notice or delay, proceed on or about January 12, 1968 
unlawfully to strip the individual plaintiffs to this action 
and hundreds of other civil service employees in the collec- 
tive bargaining unit represented by plaintiff Lodge 1858 at 
the Marshall Space Flight Center of both their federal 
civil service positions with the Government and their lawful 
job retention rights under Title 5 of the United States 
Code and the Civil Service Commission regulations there- 
under while defendant Webb and the agency he administers 
simultaneously continue to employ, under and pursuant to 
illegal contracts proscribed by law, thousands of non civil 
service employees at the Center, hundreds of whom will 
sueceed to the work and services heretofore performed for 
the Government by the plaintiffs and those other civil 
service employees thus unlawfully removed from their 
positions; and plaintiffs further allege that they have no 
adequate remedy at law to prevent the severe, irreparable 
injury, damage and loss they will immediately sustain on 
and after January 12, 1968 as a direct result of these un- 
lawfal actions of this defendant. 


32. Plaintiffs also verily believe and allege that defend- 
ant Civil Service Commissioners, unless mandatorily di- 
rected and enjoined by this Court in this action, will like- 
wise continue to fail and refuse to take any effective action 
of any kind under and pursuant to Title 5 of the United 
States Code, the opinion of their own General Counsel 
rendered in October, 1967 or otherwise, to intervene with 
defendant Webb and NASA prior to January 12, 1968 to 
prevent, delay or stop the aforesaid reduction-in-force and 
the removal of the individual plaintiffs and the hundreds 
of other civil service employees involved from their lawful 
positions in the Civil Service System of the United States; 
and thus said defendants will, by their intentional failure 
and refusal to act, effectively permit NASA unlawfully to 
remove these civil service employees from their positions 
while NASA continues to fail and refuse to cancel, termi- 
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nate or phase out of the unlawful personnel contracts here- 
inabove referred to and while NASA continues after Janu- 
ary 12, 1968 unlawfully to employ thousands of non civil 
service employees at the Marshall Space Flight Center il- 
legally to perform work for the United States and to suc- 
ceed to and perform work heretofore performed for the 
Government by the individual plaintiffs and the other re- 
moved civil service employees in the collective bargaining 
unit at the Marshall Space Flight Center; and again plain- 
tiffs allege that they have no adequate remedy at law to 
prevent the severe, irreparable injury, damage and loss 
they will immediately sustain on and after January 12, 
1968 as a direct result of these defendants’ failure and re- 
fusal to protect the Civil Service System and the civil serv- 
ice employees here involved against the unlawful, arbitrary 
and capricious contracts and actions of NASA hereinabove 
referred to. 


Wuererore, plaintiffs pray: 
L That this Court enter a declaratory judgment herein— 


(A) Declaring that under the facts and circum- 
stances set forth in this complaint and established in 
this action, defendant Webb and the National Aero- 
nautics and Space Administration he administers are 
prohibited by (i) the National Aeronautics and Space 
Act of 1958 (42 U.S.C. 2473 (b)(2)), (ii) Title 5 of the 
United States Code (entitled ‘‘Government Organiza- 
tion and Employees’’) and (iii) the reduction-in-force 
and federal civil service system job retention regula- 
tions of the Civil Service Commission from removing, 
without cause, any of the individual plaintiffs or any of 
the other civil service employees presently employed in 
the collective bargaining unit at the Marshall Space 
Flight Center represented by plaintiff Lodge 1858 of 
the American Federation of Government Employees 
from their positions with NASA as part of the cur- 
rently unlawful proposed reduction-in-force at the 
Marshall Space Flight Center, and 
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(B) Declaring further that defendant Webb and the 
National Aeronautics and Space Administration he ad- 
ministers pursuant to the National Aeronautics and 
Space Act of 1958, as amended, are prohibited (i) by 
the provisions of that Act (42 U.S.C. 2473 (b)(2)) and 
(ii) by the language, spirit and intent of Title 5 United 
States Code (including but not limited to 5 USC. 2101 
et seq.; 3101 et seq.; 3104; 3109; 3301 et seq.; 3310; 
3317; 3318; 3819; 3321; 3322; 3323; 3324; 3325; 3332; 
3333; 3361 et seq. ; 3501 et seq.; 4101 et seq. 5 4301 et seq.; 
5101 et seq.; 5301 et seq.; 5504 et seq.; 6102; 7311; 7312 
et seq.; 7352 et seq.; 7501 et seq.; 7531 et seq.) and 
(iii) the regulations of the Civil Service Commission 
promulgated thereunder from continuing to make, ex- 
tend, and perform contracts at the Marshall Space 
Flight Center with private firms or corporations pur- 
suant to which such firms or corporations undertake 
and agree, for substantial fees, profits and charges, to 
furnish and do furnish non-civil service employees to 
perform ‘‘on-site’? at the Center regular work and 
functions of the Government (NASA); side-by-side 
and in competition with civil service employees of the 
United States who are obligated to perform and do per- 
form substantially the same or similar work and fanc- 
tions of the Government, both classes of employees 
performing their duties in offices, laboratories and 
other space or vehicles provided by the Government 
at its own expense; with tools, equipment and supplies 
furnished by the Government; and pursuant to direc- 
tions and common supervision supplied by the Govern- 
ment and civil service supervisors; and 


(C) Declaring further that, under the facts and 
circumstances set forth in this complaint and estab- 
lished in this action, defendant Webb and the National 
Aeronautics and Space Administration he administers 
are prohibited and precluded by Executive Order 
10988 and the collective bargaining agreement between 
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NASA and plaintiff Lodge 1858 of the American Fed- 
eration of Government Employees (Exhbit A hereto) 
from removing, without cause, any of the individual 
plaintiffs or any of the other civil service employees 
presently employed in the collective bargaining unit 
represented by said Lodge 1858 at the Marshall Space 
Flight Center from their positions with NASA as part 
of the currently unlawful proposed reduction-in-force ; 
and 


Il. That, in order to prevent immediate and irreparable 
injury, damage and loss to the individual plaintiffs herein, 
to plaintiff Lodge 1858 of the American Federation of 
Government Employees, and to the other hundreds of civil 
service employees in the collective bargaining unit at the 
Marshall Center represented by plaintiff Lodge 1858, for 
which none have any adequate remedy at law, this Court 
grant an appropriate temporary restraining order, if neces- 
sary, and preliminary and permanent injunctions herein— 


(A) Restraining and enjoining defendant Webb, the 
Agency he administers and its officers, agents, attor- 
neys and employees from taking any further step or 
action of any nature or kind to remove, without cause 
and as part of the reduction-in-force currently pro- 
posed, any of the individual plaintiffs herein or any 
of the other civil service employees presently em- 
ployed in the collective bargaining unit at the Marshall 
Space Flight Center represented by plaintiff Lodge 
1858 from their positions with NASA at the Center, 
so long as non-civil service employees obtained by 
NASA under contracts with private corporations con- 
tinue to be employed on-site at the Marshall Space 
Flight Center in Huntsville to perform work and 
functions for the Government substantially identical 
or similar to that performed by any civil service em- 
ployee proposed for removal by NAGA, with tools, 
equipment and supplies furnished by the Government 
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and pursuant to directions and supervision supplied 
by the Government and its supervisors at the Center; 
and 


(B) Directing and ordering defendant Civil Service 
Commissioners, within the scope of authority con- 
ferred upon them by Title 5 of the United States Code 
and otherwise, to take such steps as may be necessary, 
during the pendency of this action and permanently, 
to enforce and administer the federal civil service and 
personnel statutes and its own regulations in such 
manner as to prohibit defendant Webb and the agency 
he administers from continuing to make and perform 
personnel contracts with private corporations pursuant 
to which said corporations, for large fees and profits, 
do no more than furnish non civil service employees 
to NASA’s Marshall Space Flight Center to perform 
functions of the Government which, as a matter of 
law, must and should be performed by civil service em- 
ployees who are readily available for employment 


through the regular channels of the Civil Service 
System of the United States; and from utilizing such 
contracts as a means of obtaining non-civil service 
job replacements for civil service employees unlaw- 
fully removed from their positions with the United 
States; and 


TIL. That the Court grant such other and further relief 
as may seem just and proper and as the exigencies of this 
case may demand. 


Epwarp L. Mrrrican 
Attorney for Plaintiffs 
1700 Pennsylvania Avenue, N.W. 
Washington, D. C. 


3h; 
VERIFICATION 


Crry or WASHINGTON 
Distaicr or CoLUMBIA } 3s 

Clyde M. Webber, being duly sworn, deposes and says 
that he is the Executive Vice President of the American 
Federation of Government Employees and the officer of the 
Federation designated by plaintiff Lodge 1858 of the 
American Federation of Government Employees to file and 
verify this complaint in its behalf, and in that capacity 
deponent verifies that he has read the foregoing complaint 
and hereby states the allegations contained therein are 
true and correct to the best of his knowledge, information 
and belief. 


Sworn to and subscribed 
before me this 27th day of 
December, 1967 


Notary Public 


Motion for Preliminary Injunction 


Come now the plaintiffs herein and they respectfully 
move this Court to grant a preliminary injunction restrain- 
ing and enjoining defendant James E. Webb, Administra- 
tor of the National Aeronautics and Space Administra- 
tion, his officers, agents, attorneys and employees from 
taking any further step or action during the pendency of 
this action to remove, without just cause and as part of 
the currently pending proposed reduction-in-force at the 
Marshall Space Flight Center, any of the individual 
plaintiffs to this action or any other civil service employees 
employed in the collective bargaining unit at the ‘Marshall 
Space Flight Center in Huntsville, Alabama represented 
by plaintiff Lodge 1858 of the American Federation of Gov- 
ernment Employees from the positions they presently 
hold at the said Center in Huntsville, Alabama, or to re- 
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duce any such federal employees in grade or rate of pay 
or compensation; and in support of this motion, plaintiffs 
direct the Court’s attention to the verified complaint 
herein, the exhibits thereto annexed, including the October, 
1967 Opinion of the General Counsel to defendant Civil 
Service Commissioners; and to the Statement of Points 
and Authorities filed herewith. 


Wuenerore, plaintiffs pray that the Court will hear this 
motion promptly and that, upon such hearing, issue a Pre- 
liminary Injunction as requested and thereby preserve the 
status quo until this action can be heard and determined 
on its merits. 


Enpwarp L. Mernican 
Attorney for Plaintiffs 
1700 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Affidavit in Support of Plaintiffs’ Motion for 
Preliminary Injunction 


Crry or WASHINGTON a 
Disrricr or CoLUMBIA 


Everett A. Brouillette, being duly sworn, deposes and 
says: 


1. I am one of the individual plaintiffs in this action 
and I submit this affidavit in support of plaintiffs’ motion 
for a preliminary injunction. 


2. I have been advised by my attorney in this action that 
the Honorable Harold B. Finger, Associate Administrator 
for Organization and Management of the National Aero- 
nautics and Space Administration (NASA), has submitted 
an affidavit in this action in opposition to the motion for 
preliminary injunction in which he states, at Page 7: 


‘“‘At present, NASA is aware of no instances at 
Marshall Space Flight Center where civil service em- 
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ployees are working side-by-side with contractor per- 
sonnel performing the same duties. However, if the 
facts developed on the Civil Service appeals of the 
individuals concerned, or our own continuing evalua- 
tion, show any instance where a civil service employee 
being separated is working side-by-side with, and per- 
forming the same duties as a contractor employee, 
appropriate corrective action will be taken. Farther, 
in any instance in which the Civil Service Commission 
sustains the appeal, we will of course reinstate the 
separated employee with back pay in accordance with 
law’’. 


3. As the Verified Complaint in this action shows, I am 
presently employed as a civil service employee in the 
Planning and Engineering Branch of the Mechanical Engi- 
neering Laboratory at Marshall Space Flight Center, 
Huntsville, Alabama, in Building No. 4709, and I per- 
form the functions of an industrial specialist for NASA. 
I have been performing this work for NASA for the past 
six years. In the Complaint, it is alleged that non-civil 
service employees of the Hayes International Corpora- 
tion are employed in my very office to work side-by-side 
with me and the other civil service employees in my office 
on exactly the same work for NASA. Indeed, up to now, 
all of these employees, civil service and non civil service 
alike, have been subject to the direction and control of 
the same civil service supervisors. In order to demon- 
strate this fact to the Court beyond any question of doubt, 
I am attaching hereinbelow a photograph which shows my 
office in Building 4709 at the Marshall Space Flight Center 
as it appeared up to and including last Friday, January 
5, 1968. My desk is shown at the front lefthand corner of 
this photograph; the other employees shown in the photo- 
graph are civil service employees of the United States 
performing exactly the same work I perform for the Gov- 
ernment; and in the middle of the photograph is a tem- 
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porary, movable partition bearing the sign ‘‘Contractor 
Operated Facility—Hayes International Corporation”’. Be- 
yond that partition and less than five feet from the civil 
service employees’ desks shown, work six employees of 
the Hayes International Corporation, all of whom have 
heretofore been performing exactly the same work as that 
performed by me and the other civil service employees 
involved. 


4. Last Friday, January 5, 1968, that is, just before Mr. 
Finger apparently signed his affidavit in this case on Jan- 
uary 8, 1968, all of the Hayes International Corporation 
employees located in my office were suddenly told to pack 
all of their belongings and workpapers in boxes so that 
they could be moved out of this office to the HIC Building 
in downtown Huntsville, Alabama. That afternoon, prior 
to 3:30, all of the Hayes employees in my office packed 
their belongings into these boxes, and upon information and 
belief, on Saturday, January 6, all of those boxes, con- 
taining the said belongings and workpapers, were moved. 
to the said HIC Building. Upon information and belief, 
these employees of Hayes International Corporation, none 
of whom possess any job retention rights whatsoever 
under Federal law and who are performing work exactly 
the same as heretofore performed by me and my asso- 
ciate civil service employees in my office, are continuing at 
the HIC Building to perform the very same work for 
NASA and are subject to the same overall supervision of 
the supervisors located at the Center. These evasive prac- 
tices are proceeding while two of the civil service em- 
ployees shown in the above picture, with approximately 
twelve and nineteen years of civil service retention rights 
respectively, are being discharged and dismissed. Two 
other employees located in this same small office, but not 
shown in the picture, with equally long retention rights 
under the Federal Civil Service laws, are also being dis- 
missed. As the Complaint herein shows, I am being re- 
duced in grade and compensation and I am being removed 
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from this office to the machine shop as an experimental 
machinist. This reduction and removal will reduce my com- 
pensation from approximately $12,000 per year to approxi- 
mately $8,000 a year. In the case of the other civil service 
employees in my office who have received notices of dis- 
missal, upon information and belief, none have obtained 
any reemployment whatsoever, and unless the Court grants 
the preliminary injunction in this case, all will be com- 
pletely off the payroll as of January 13, 1968 and none 
will have any other employment at that time. 


8/ 

Everette A. Brouillette 
Sworn to and subscribed 
before me this 10th day of 
January, 1968 


8/ 
Notary Public 


Affidavit in Support of Plaintiffs’ Motion for 
Preliminary Injunction 


Crry or WaSHINGTON ~ 
Disrricr or CoLuUMBIA 


George R. Boss, being duly sworn, deposes and says: 


1. I submit this affidavit in support of plaintiffs’ motion 
for preliminary injunction in this action. 


2. I am presently Director of the Labor-Management 
Department of the American Federation of Government 
Employees. Prior to my present employment, I served 
for 28 years with the Civil Service Commission of the 
United States, and I am fully familiar with the statutes 
governing the Commission’s functions and with the Com- 
mission’s regulations and procedures governing reduc- 
tions-in-force in the various federal agencies, including 
the National Aeronautics and Space Administration; and 
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governing civil service employee administrative appeals 
growing out of such reductions-in-force. 


3. Heretofore, and on or about December 6, 1967, 640 
civil service employees employed at the Marshall Space 
Flight Center of the National Aeronautics and Space Ad- 
ministration (NASA) in Huntsville, Alabama received re- 
duction-in-force notices from the Chief of the Center’s 
Personnel Office. A copy of one of these notices, addressed 
to plaintiff Neil A. Easter in this case, is annexed hereto 
as Plaintiffs’ Exhibit F. This notice is typical of the 640 
sent by NASA to the said employees, and of course in 
this case, as in hundreds of others, it proposes to separate 
plaintiff Easter from his position effective January 13, 
1968 after 12 years of satisfactory service to the Govern- 
ment on his part. 


4. Said notice, Exhibit F, and the others involved state 
on their faces that the employees may appear from such 
removals or demotions ‘‘no later than 10 calendar days 
arrer removal or demotion’. Such appeals in the first 
instance are to be filed with the Atlanta Region of the 
Commission in Atlanta, Georgia. These initial appeals, 
in ordinary course, consume anywhere from 60 days to 4 
months for decision. Hither the employees involved or 
NASA can appeal from the initial decision in these cases 
to the Commission’s Board of Appeals and Review in 
Washington. That Board’s consideration of a case can 
then consume as much as 3 to 6 months or longer, depend- 
ing on the circumstances involved. ‘The Commission’s 
regulations provide that the Board’s decisions are final; 
but they also provide that the Commissioners themselves, 
in their discretion, may reopen and reconsider any previous 
decision. If such reconsideration is ordered, the Adminis- 
trative procedures in these cases can last for a full year 
or longer in the regular course of events. 


5. When NASA released these RIF notices in early 
December, 1967, the National President of the American 
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Federation of Government Employees directed me to go 
to the Marshall Center in Huntsville to assist Lodge 1858, 
the bargaining agent for the collective bargaining unit at 
the Center, and the individual employees involved to pre- 
pare administrative appeals to the Commission and to 
take other effective steps to oppose this RIF, which is 
clearly unlawful. To date, more than 200 administrative 
appeals have been filed by civi! service employees involved 
in this RIP, and in accordance with the Civil Service Com- 
mission Regulations, most of the others affected by the 
RIF intend to file administrative appeals within 10 days 
after the proposed actions become effective or within 10 
days after this Court issues a preliminary injunction in 
this case to enable the Commission to complete the ad- 
ministrative procedures on these appeals mentioned above. 


6. While I was at the Marshall Center in early Decem- 
ber in connection with these proposed RIK’s, I attended 
a meeting at the Center conducted by Mr. Graydon Pugh, 
Chief of the Civil Service Commission’s Atlanta Region 
Office which will be in charge of these appeals. The pur- 
pose of this meeting was to enable Mr. Pugh to explain, on 
behalf of the Commission, how it proposed to handle these 
administrative appeals and to enable Mr. Pugh to answer 
any questions related thereto. During the course of this 
meeting Mr. Pugh was formally asked whether, in these 
appeals, the Commission would decide whether it was 
lawful for NASA to remove and demote civil service em- 
ployees in this RIF while it simultaneously retained non- 
civil service ‘“‘support contractor’? employees with no 
job retention rights whatsoever to perform the same work 
as the RIF’d civil service employees or to succeed to the 
RIF’d employees’ work. In response to these questions, 
I heard Mr. Pugh state in substance the following: 


“The problem of contractor personnel retention and 
the fact that such non-civil service employees might 
be retained in the same work as RIf'’d civil service 


38 


employees after January 12, 1968 is not within the 
jurisdiction of the Atlanta Office of the Commission 
which will handle these appeals. That problem, which 
involves many legal considerations, will have to be 
considered by the Commission in Washington, if at 
all.’? 


Mr. Pugh was then asked if the Atlanta Office of the 
Commission could take any action to stop or prevent the 
RIF until these questions could be resolved, and his answer 
was in the negative. 


7. At about the same time, on or about December 4, 1967, 
the President of Lodge 1858, plaintiff Brouillette in this 
case, received a letter from the Regional Director of the 
Atlanta Region of the Commission, Mr. Hammond B. 
Smith, copy of which is annexed hereto as Plaintiffs’ Ex- 
hibit G. It states that— 


‘‘Reduction-in-force considerations are primarily 
PROCEDURAL from the Commission’s standpoint. Rec- 
ords reflect whether there was procedural compliance 
for the most part.”’ 


8. Thereafter, on December 4, President Griner of the 
American Federation of Government Employees sent a 
telegram to defendant Chairman Macy of the Civil Service 
Commission urging the Commission to intervene and stop 
this unlawful RIF at the Marshall Center. On December 
12, 1967, Mr. Macy replied, stating in pertinent part: 

‘‘Reurtel December 4 Reduction Of Government 
Workers NASA-MSFC Huntsville while contractor 
Employees Are Retained, NASA Is Solely Responsible 
For Determining Which Civil Service Staffed Activ- 
ities And Which Contractor Activities Must Be 
Reduced ...”’ 


9. And, previously, on or about November 16, 1967, the 
General Counsel to the Commission wrote to Senator Lister 
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Hill of Alabama, copy of which letter is annexed hereto as 
Plaintiffs Exhibit H. That letter stated: 


<<We have no information as to whether the contracts 
under which personnel are furnished at Marshall 
Space Flight Center contain these elements (of ille- 
gality listed in said Counsel’s Opinion of October, 
1967). However, we were advised by NASA that it 
plans to rectify all violations, and that it is undertaking 
a broad study of its support service contracts. Of 
necessity NASA will need time for an orderly termina- 
tion of contracts found to be in violation of the per- 
sonnel laws .. . 

“ . . The Commission’s jurisdiction with respect 
to reduction-in-force is limited to issuing regulations 
and instructions the agencies must follow in making 
reductions in force, and to acting wpon appeals from 
individual employees adversely affected by reduction- 
in-force action ...’’ (Emphasis supplied). 


10. Likewise, in or about November 24, 1967, Chairman 
Macy of the Commission likewise wrote to the American 
Federation of Government Employees regarding practices 
at the Marshall Center of NASA as follows: 


‘¢ |. , I want to express my appreciation to you for 
the interest expressed in your letter in avoiding the 
use of ‘contracting out? as a means of evading the 
personnel laws. I assure you that I am equally con- 
cerned in seeing that no evasions of the personnel 
laws occur. The recent opinion by the Commission’s 
General Counsel regarding (these) contracts .. . 
should go far both in making clear the position of the 
Commission and in providing guidance for Government 
department’s and agencies so that personal services 
are not procured improperly.”’ 


11. On or about November 1, 1967, the National Office 
of the American Federation of Government Employees re- 
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ceived a copy of a letter written by the Comptroller General 
of the United States to Chairman Macy of the Commission, 
copy of which is annexed hereto as Exhibit I. That letter 
states with regard to the October 1967 Opinion of the 
General Counsel to the Commission : 


“T feel certain this document will be of significant 
value to agencies in determining the propriety of tech- 
nical support, or similar, service contracts . . . I 
believe further that the elements required by your 
General Counsel’s Opinion to be used in determining 
whether a contract, by its terms or in its performance, 
constitutes the procurement of personal services pro- 
scribed by the personnel laws will be most useful to 
my staff in this area. The application of the general 
criteria and elements to the . . - contracts and the 
view expressed in the Opinion that orderly termination 
and conversion is required is consistent with the posi- 
tion taken by the Commission in 1965 in connection 
with the contract technicians at the Fuchu Air Force 
Base, Japan. The General Accounting Office concurred 
in the action taken at that time and it concurs in the 
action now indicated... 


“My view is that the Civil Service Commission and 
the General Accounting Office have a continuing re- 
sponsibility to assure that applicable laws are not 
bypassed. To that end determinations must of neces- 
sity be made that will assure such compliance.”? (Em- 
phasis supplied). 


12. During my investigation of the RIF in December 
1967, I obtained from the Center copies of two sheets, one 
entitled “MSFC Manpower Status Summary—December 
1, 1967’’; and the other entitled ‘Manpower Status Sum- 
mary—Single Support Contractor—October 31, 19677’. 
These sheets, annexed as Plaintiffs’ Ex. J-1 and J-2, show 
the breakdown of employees employed at the Center itself 
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—civil service and contractor non-civil service alike, work- 
ing in the same NASA offices and laboratories at the Center. 
In the Computation Laboratory, for example, these sheets 
show— 


176 civil service permanent employees on-board in the 
laboratory, with 


506 Computation Sciences Corp. non-civil service 
employees. 
They also show the side-by-side employment on-site in 
the Propulsion and Vehicle Engineering Laboratory of— 
778 civil services employees, with 
772 Brown Engineering Corp. non-civil service em- 
ployees. 
They likewise show side-by-side employment in the Man- 
agement Services Office of— 
178 civil service employees with 
671 RCA Service Company employees. 


Similar situations exist in almost every other office and 
facility at the Center. 


12. Also annexed hereto as Exhibit K is a copy of the 
‘Marshall Star’? published at the Center for April 19, 
1967, which refers to the Center’s annual renewal in April 
of that year of 9 ‘‘support pacts”? with 9 companies total- 
ling $57 million in volume. This article shows that the 
Center usually exercises its option to renew or terminate 
these contracts in March of each year. 


13. During my on-the-spot investigation at the Center in 
December, 1967, and as a result of meetings with most of 
the civil service employees involved in the proposed RIF’, 
I learned from facts made available to me that, unless 
this Court grants a temporary injunction in this case and 
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prevents the said RIF—employees removed from their 
positions will, during their appeal periods and while this 
case is pending a final decision, be forced to follow one of 
the following alternatives— 


(i) remain unemployed 


(ii) accept employment at some other Government in- 
stallation or some private business located as far away 
as California, Florida, Texas, Louisiana; and in order to 
accept these interim positions, they will be forced, in some 
cases, to sell their homes; in others, to break leases on 
rented dwellings; withdraw children from schools; uproot 
their entire families; and at their own expense, none of 
which is reimbursable even if the employees are subse- 
quently reinstated by either the Commission or the Court, 
travel to these new locations and move their families and 
all of their belongings and furniture thereto. 


(iii) accept employment, if tendered or available, with 
one of the NASA “‘support contractors”’, with complete loss 


of all civil service rights, seniority etc; and in some cases, 
upon information and belief, these contractors propose 
simply to reassign said employees to non-civil service post- 
tions at the Center. 


Grorce R. Boss 


Sworn to and subscribed 
before me this 10th day of 
January, 1968 


Notary Public 
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EXHIBIT F 


NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
GEORGE C. MARSHALL SPACE FLIGHT CENTER 
HUNTSVILLE, ALABAMA 35812 


IN REPLY REFER TO MA-P 
December 6, 1967 


Mr. Neil A. Easter 

R & D, Test Lab. 

George ©. Marshall Space Flight Center 
Marshall Space Flight Center, Alabama 35812 


Dear Mr. Easter: 


Due to a reduction in funds allocated to the Marshall 
Space Flight Center, it has become necessary to effect a 
reduction in personnel assigned to this Center. 


The retention rights of all employees concerned have 
been very carefully checked, and it is found that you have 
been reached for reduction-in-force action. 


The action is: 
[x] Separation, effective 01-13-68. 


[ ] Reassignment to (Title) ; (Series) 


(Grade) ; (Salary) ; (Organization) 
; effective (Month) ; (Day) : 


[ ] Change to lower grade Sse 
; (Grade) 
kOrgenimation) 


L ] Farlough, effective (Month) 
(Year) ...... . 


44 
The following preference information is furnished to 
you: 


1. Your competitive area is the Marshall Space Flight 
Center. 


2. Your competitive level is W12-001. 
3. Your retention subgroup is I-A. 
4. Your service computation date is 05-06-55. 


5. You officially serve in a position as Experimental 
Electronic Instrumentation Mechanic. Series 8354. 
Grade WB 12. Organization BR & D, Test Lab. 


The offer of reassignment or change to lower grade is 
in lien of separation, reduction-in-force. You should indi- 
eate your acceptance or declination of this offer by signing 
in the appropriate space in the attached memorandum and 
returning to this office no later than three calendar days 
after receipt of this letter. Your failure to accept within 


this time limit will be considered as a declination, and you 
will be separated by reduction-in-force, effective 


If you are changed to lower grade in lieu of separation, 
salary retention is not authorized inasmuch as this reduc- 
tion-in-force is due to lack of funds. You have the right to 
appeal the determination to deny salary retention benefits 
at any time from date of receipt of this notice but no later 
than 10 calendar days after demotion. Such an appeal 
may be made to the Atlanta Region, U. S. Civil Service 
Commission, Atlanta Merchandise Mart, 240 Peachtree 
Street, NW, Atlanta, Georgia 30303. This appeal must be 
in writing and should give the basis for appeal. 


Tf you believe that an error has been made and/or you 
wish to examine the retention register and regulations 
which have a bearing on your case, you may contact your 
Personnel Management Specialist in the Personnel Office, 
second floor of building 4202. 
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You will continue in a work status in your current posi- 
tion through 01-12-68. If you are separated, you will be 
paid a lump sum for annual leave up to a maximum of 
30 days, or the amount that was creditable to you at the 
beginning of the current leave year, whichever is greater. 


This reduction-in-force is being made in conformance 
with Civil Service rules and regulations. You may appeal 
this action to the Atlanta Region, U. S. Civil Service Com- 
mission, Atlanta Merchandise Mart, 240 Peachtree Street, 
N.W., Atlanta, Georgia 30303. This appeal must be in 
writing and made at any time after receipt of this notice, 
but not later than 10 calendar days after the effective date 
of your reassignment, change to lower grade, or separation, 
as the case may be. Your appeal should set forth your 
reasons for contesting this action, with offer of proof and 
such pertinent documents as you are able to submit. 


Sincerely yours, 


Axtsur BE. SaxpErson 
Chief, Personnel Office 
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EXHIBIT G 


UNITED STATES CIVIL SERVICE COMMISSION 
ATLANTA REGION 
COMPRISING ALABAMA, FLORIDA, GEORGIA, MISSISSIPPI, 
NORTH CAROLINA, SOUTH CABOLINA, TENNESSEE, 
PUERTO RICO, AND THE VIRGIN ISLANDS 
OFFICE OF THE DIRECTOR, ATLANTA, GA. 30303 


ADDRESS: 
Director 
Atlanta Region 
U. &. Civil Service Commission 
Merchandise Mart 
2A0 Peachtree Street, N.W. 
Atlanta, Ga. 30303 


In Reply Please Refer To 
Appl :GJP :gbe 
Your Reference 


December 4, 1967 
Mr. Everett Brouillette 
President, AFGE Lodge 1858 
Building 3648, Room 4 
Redstone Arsenal, Alabama 35809 


Dear Mr. Brouillette: 


This is in response to your Western Union message of 
November 29, 1967, concerning the ten-day time limit for 
filing reduction-in-force appeals. 


Reduction-in-force considerations are primarily proce- 
dural from the Commission’s standpoint. Records reflect 
whether there was procedural compliance for the most 
part. Reduction-in-force records such as the ones showing 
retention standing on retention registers and the actions 
in the various competitive levels must be kept open by 
the agency for inspection by employees who receive reduc- 
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tion-in-force notices. The records should be opened to 
the employees to an extent sufficient to settle, as far as 
possible, all their questions about the reduction-in-force. 
This covers not only the records relating to the individual 
employee’s competitive level and the competitive level of an 
employee who may have displaced him but also records for 
other competitive levels in which employees are retained 
and over whom affected employees may find they have 
displacement rights. 


When, after a review of the records, an employee feels 
that his rights have been violated, he may appeal to the 
Commission by identifying the claimed irregularity. In 
the case of a delayed appeal, whether an extension of the 
time limit (beyond that which you mentioned) will be 
accorded will be based upon the circumstances of the 
individual case. 


Sincerely yours, 


Hawmonp B. Sxnre 
Regional Director 


The Merit System—A Good Investment In 
Good Government 
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EXHIBIT H 


UNITED STATES OIVIL SERVICE COMMISSION 
OFFICE OF THE GENERAL COUNSEL 
WASHINGTON, D.c. 20415 


In Reply Please Refer To 
Your Reference 


November 16, 1967 
Honorable Lister Hill 
United States Senate 


Dear Senator Hill: 


This refers to your communication enclosing @ letter 
from Mr. Joe B. Smith concerning a proposed reduction of 
NASA personnel at the George C. Marshall Space Flight 
Center at Huntsville, Alabama. 


Mr. Smith refers to my October 1967 opinion concerning 
the legality of selected contracts at Goddard Space Flight 
Center. He then states that ‘Since there are a large 
number of contract personnel here at the George C. Mar- 
shall Space Flight Center apparently performing the same 
or similar capacity to civil servants, it appears that there 
is a violation of the ruling handed down by General Counsel 
for the Civil Service Commission. In view of this fact it 
certainly would seem that any reduction in force neces- 
sitated by budget restrictions should first be felt in the 
area of contract personnel.’ 


In the opinion referred to the Commission set forth those 
elements which we believe result in unauthorized contracts 
or contract personnel practices which offend the require- 
ments and purposes of the personnel laws relating to 
Federal employment, as follows: 


In the absence of clear legislation expressly authoriz- 
ing the procurement of personnel to perform the reg- 
ular functions of agencies without regard to the per- 


49 


sonnel laws we must insist on scrupulous adherence to 
those laws and the policies they embody. Accordingly, 
contracts which, when realistically viewed, contain all 
the following elements, each to any substantial degree, 
either in the terms of the contract, or in its perform- 
ance, constitute the procurement of personal services 
proscribed by the personnel laws. 


—Performance on-site 

—Principal tools and equipment furnished by the 
Government 

—Services are applied directly to integral effort of 


agencies or an organization subpart in furtherance 
of assigned function or mission 


—Comparable services, meeting comparable needs, 
are performed in the same or similar agencies 
using civil service personnel 


—The need for the type of service provided can 
reasonably be expected to last beyond one year 


—The inherent nature of the service, or the manner 
in which it is provided reasonably requires directly 
or indirectly, 

—Government direction or supervision of contractor 
employees in order: 


—To adequately protect the Government’s in- 
terest or 


—To retain control of the function involved, or 


—To retain full personal responsibility for the 
function supported in a duly authorized Fed- 
eral officer or employee. 


We have no information as to whether the contracts 
under which the contractor personnel are furnished at 
Marshall Space Flight Center contain these elements. 
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However we were advised by NASA that it plans to rectify 
all violations, and that it is undertaking a broad study of 
its support service contracts. Of necessity NASA will need 
time for an orderly termination of contracts found to be 
in violation of the personnel laws. 


When budget requirements necessitate a reduction of 
personnel it is the responsibility of the agency concerned, 
NASA in this case, to determine where the reductions must 
be made. The Commission’s jurisdiction with respect to 
reduction in force is limited to issuing regulations and 
instructions the agencies must follow in making reductions 
in force, and to acting upon appeals from individual em- 
ployees adversly affected by reduction-in-force action. It 
may be mentioned, however, that if NAGA appropriations 
for personnel have been reduced it may be necessary to 
reduce civil service personnel even if contractor personnel 
are also released. 


Tf I can be of any further assistance do not hesitate to 


write me. 
Sincerely yours, 


L. M. PELLERZI 
General Counsel 


ok 
EXHIBIT I 


COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON, D.c. 20548 


November 1, 1967 
D-133394 


Dear Mr. Macy: 


Reference is made to your letter of October 17, 1967, 
enclosing a copy of the October 1967 Opinion of the General 
Counsel of the Civil Service Commission regarding the 
legality of selected contracts at Goddard Space Flight 
Center, National Aeronautics and Space Administration. 


I feel certain this document will be of significant value to 
agencies in ascertaining the propriety of technical sup- 
port, or similar, service contracts. The General Accounting 
Office has not had nor does it now have any disagreement 
with the Civil Service Commission as to the standards to 
be applied in determining whether a contract creates @ 
relationship with the Government tantamount to that of 
an employer-employee relationship. I believe further that 
the elements required by your General Counsel’s Opinion to 
be used in determining whether a contract, by its terms, 
or in its performance, constitutes the procurement of per- 
sonal services prescribed by the personnel laws will be 
most useful to my staff in our reviews in this area. The 
application of the general criteria and elements to the two 
Goddard Space Flight Center contracts and the view ex- 
pressed in the Opinion that orderly termination or conver- 
sion is required is consistent with the position taken by 
the Commission in 1965 in connection with the contract 
technicians at the Fuchu Air Force Base, Japan. The 
General Accounting Office concurred in the action taken at 
that time and it concurs in the action now indicated. 


I recognize that differences of opinion may sometimes 
exist as to the relationship created under the terms or 
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operation of particular support service contracts because 
of differing conclusions as to the application of the general 
criteria and elements to specific situations. We think it is 
clear from the Opinion, however, that no single provision 
of a contract, such as the task assignment or technical 
direction requirement, may constitute the basis for a de- 
termination that the contract is or is not prescribed by 
the personnel laws. Rather, the Opinion requires, before 
an adverse determination, (1) a realistic consideration of 
the provisions of the entire contract and the overall sub- 
stance of the operations thereunder, and (2) a conclusion 
that each of the stated elements is involved therein to a 
substantial degree. 


My view is that the Civil Service Commission and the - 
General Accounting Office have a continuing responsibility 
to assure that applicable laws are not bypassed. To that 
end determinations must of necessity be made that will 
assure such compliance. Accordingly, as such matters come 
to our attention during our audit activities, we will con- 


tinue to consult with representatives of the Commission 
regarding technical support service and similar contracts 
which do not appear to meet the general criteria and ele- 
ments set forth in the Opinion. 


The General Accounting Office in the exercise of its re- 
sponsibilities in this area also will continue to undertake 
to determine whether agencies are operating in an econom- 
ical and efficient manner in carrying out their functions. 


Sincerely yours, 


(Signed) Exarer B. Staats 
Comptroller General of 
the United States 


The Honorable John W. Macy, Jr., Chairman 
United States Civil Service Commission 
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EXHIBIT K 
[Marshall Star, April 19, 1967] 
MSEC Exrenns 9 Surporr Pacts; Toran $57 Muion 


Nine firms have been awarded contract extensions total- 
ing more than $57 million for providing engineering, fab- 
rication, and institutional support services to six labora- 
tories and three offices at the Marshall Center. 

The Marshall Center chose to exercise its options in 
March to continue the support contracts awarded in 1965. 


These awards are the second one-year renewals exercised 
under the original contracts. 


Support contractors, the cost of the one-year effort and 
the laboratory or office supported are: 

Sperry Rand Corp., Space Support Division, Huntsville, 
$12,695,727, Astrionics Lab. 


Vitro Services Division, Vitro Corp., Ft. Walton Beach, 


Fla., $5,344,159, Test Lab. 

Brown Engineering Co., Huntsville, $12,350,140, Pro- 
pulsion and Vehicle Engineering Lab. 

Spaco, Inc., Huntsville, $5,971,638, Quality and Reliability 
Assurance Lab. 

Northrop Corp., Northrop Space Laboratories, Hunts- 
ville, $3,905,000, Aero-Astrodynamics Lab. 

Hayes International Corp., Birmingham, $4,969,277, Man- 
ufacturing Engineering Lab. 

Management Services Inc., Oak Ridge, Tenn., $5,560,941, 
Technical Services Office. 


Rust Engineering Co., Birmingham, $599,090, Facilities 
and Design Office. 


RCA Service Co., Camden, N. J., $5,749,907, Management 
Services Office. 
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The awards are cost plus incentive-award fee contracts. 
The original six laboratory engineering support contracts 
and one office support contract had provisions for four 
additional one-year renewals. Two contracts for insti- 
tutional support services had provisions for two consecu- 
tive one-year extensions. 


The work is primarily in support of the Satarn launch 
vehicle program. Most of the work under the contracts 
will be performed on the premises of the Marshall Center, 
but some will be done in contractor facilities at Huntsville 
and other locations. 


During 1967 the National Aeronautics and Space Ad- 
ministration will fight test for the first time the Saturn V 
rocket which will transport Americans to the moon. It 
can place 280,000 pounds into earth orbit, the equivalent of 
40 Gemini spacecraft. 


Defendants’ Opposition to Motion for Preliminary Injunction 


Defendants by their attorney, the United States Attorney 
for the District of Columbia, hereby oppose plaintiffs’ 
motion for preliminary injunction, and suggest that the 
Court sua sponte dismiss this action for patent want of 
jurisdiction, on the following grounds: 


1. Failure to exhaust administrative remedies. 


This suit is premature; the individual plaintiffs (and 
the class they purport to represent) have not exhausted 
their available administrative remedies before the Civil 
Service Commission; and they cannot bring their case 
within any exception to the operation of the exhaustion 
doctrine. 


2. Equity jurisdiction is totally lacking. 


The individual plaintiffs (and the class they purport 
to represent) have a plain and adequate remedy at law, 
i.e., an appeal to the Civil Service Commission in each 
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individual case; and they cannot show any irreparable 


injury cognizable in equity. 
3. Sovereign immunity. 


This suit is an unconsented suit against the United 
States: it seeks to enjoin the United States, to compel 
it to continue paying to the individual plaintiffs (and 
the class they purport to represent) salaries, and to 
continue being liable to them for all other benefits and 
emoluments, incident to Federal employment, out of 
the public treasury—regardless of the ultimate out- 
come of this litigation. 


. Lack of standing to sue (insofar as plaintiff AFGE 
Lodge 1858 is concerned). 
Plaintiff AFGE Lodge 1858 has no litigable interest 
of its own in this lawsuit; and it is not a ‘‘real party 
in interest”? as to the individual claims of its members 
asserted herein. 


Defendants further oppose plaintiffs’ motion for pre- 
liminary injunction on the additional ground that the large 
public interest to be served by the reduction-in-force action 
going into effect as scheduled on January 13, 1968, clearly 
warrants the Court in any event withholding all equity 
intervention at this time in this reduction-in-force matter. 


Incorporated into and made a part of this motion are 
the following exhibits, identified as indicated: 


Government 
Exhibit No. Description 


Affidavit dated January 8, 1968 by Harold 
B. Finger, Associate Administrator for Or- 
ganization and Management, National Aero- 
nautics and Space Administration. 


Affidavit dated January 5, 1968 by John W. 
Macy, Jr., Chairman, United States Civil 
Service Commission. 
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In support hereof, defendants submit the annexed memo- 
randum of points and authorities (incorporated herein by 
reference). 


/s/ Davi G. Bress 
United States Attorney 


/s/ JoserH M. Hannon 
Assistant United States Attorney 


/e/ Gu ZomMeERMaN 
Assistant United States Attorney 


——’ 


Government Exhibit No. 1 


AFFIDAVIT 


Harold B. Finger, being duly sworn, deposes and says: 


1. I am the Associate Administrator for Organization 
and Management, National Aeronautics and Space Ad- 


ministration (““NASA’’). Under the NASA Administra- 
tor, I am the senior NASA official having overall responsi- 
bility with respect to NASA personnel administration, 
procurement, and financial management. As to the matters 
set forth in the following paragraphs, they are true and 
correct to the best of my knowledge, information and belief. 


2. NASA was created by the National Aeronautics and 
Space Act of 1958 to carry out the nation’s civilian space 
program. One of the specifically declared Congressional 
objectives was to most effectively utilize the scientific, 
and engineering resources of the United States.” The Act 
further provides authority for the Administrator ‘‘to enter 
jnto and perform such contracts, leases, cooperative agree- 
ments or other transactions as may’ be necessary in the 
conduct of its work and on such terms as it may deem 
appropriate, . . .”” (42 U.S.C. 2451(c) (8); 2473(b) (5))- 
Following the establishment of NASA, programs being 
performed by Civil Service employees and by contractors 
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were transferred to NASA pursuant to the Act and var- 
ious implementing Executive Orders. In NASA’s view, 
the performance of the space program by means of both 
contractors and Civil Service activities is in accord with 
its statutory authority. The NASA authorization and ap- 
propriation acts have recognized this cooperative endeavor 
to accomplish NASA’s space mission. 


3. In general, NASA has followed a policy of having its 
Civil Service personnel provide the management, planning 
and controls necessary to assure that the various NASA 
programs are properly being carried out. The capability 
of industry has been heavily relied upon to develop and 
manufacture ‘‘the hardware’? needed to perform the 
NASA mission and to provide support services for NASA 
operations. In NASA’s view, the cooperative utilization of 
the scientific and engineering resources of the United States 
have added strength to industry, universities, and NASA 
itself as well as the other interested Government agencies 
and has avoided unnecessary duplication of facilities and 


equipment, which are among the declared objectives of the 
Act. 


4. The George C. Marshall Space Flight Center, located 
at the Army’s Redstone Arsenal, Huntsville, Alabama, 
originally was the Development Operations Division of the 
Army Ballistic Missile Agency. This activity was trans- 
ferred to NASA in 1960. In July 1960, the Army trans- 
ferred approximately 4,600 civil service employees work- 
ing in the Development Operations Division at Huntsville 
to NAGA. At the same time, the Army transferred to 
NASA support contracts under which approximately 1,019 
non-Government (contractor) personnel were employed at 
Huntsville. These transfers represented the continuation 
by NASA of the existing support contract approach de- 
veloped by the Army. 


5. After NASA assumed control over the Huntsville 
facility, now the George C. Marshall Space Flight Center, 
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its responsibilities increased. During the period 1960-1964, 
the permanent civil service force at the Center increased 
from the 4,600 transferred to NASA in 1960, to 5,521 in 
Fiscal Year 1961, to 6,669 in 1962, to 6,821 in 1963 and to 
7,321 in 1964. During the same period, the contractor sup- 
port force at the Center increased from the 1,019 non-Gov- 
ernment (contractor) personnel, who were performing 
functions for the Army at the time of the transfer of the 
facility to NASA, to an estimated 2,440 in 1961, to an esti- 
mated 3,588 in 1962, to an estimated 5,914 in 1963, and to 
an estimated 6,421 in 1964. 


6. In 1965, the work responsibilities of the Marshall 
Space Flight Center began to level off as a result of pro- 
grams assigned to Marshall nearing completion. Since 
1966, the work there has been declining. Both the Civil 
Service complement and the contractor support staffing 
have shown a steady decline. The civil service work force 
decreased to 7,266 in Fiscal Year 1966, to 7,179 in Fiscal 
Year 1967, to a projected 6,386 at the close of business on 
January 12, 1968. Contractor support at Huntsville also 
declined from an estimated 6,044 in Fiscal Year 1965, to 
an estimated 5,813 in Fiscal Year 1966, to an estimated 
5,633 in Fiscal Year 1967, to an estimated 4,595 by close 
of business on January 12, 1968. Before the end of this 
Fiscal Year (June 30, 1968) support service contractor 
employees working at Huntsville will be reduced approxi- 
mately 1,000. These reductions are in addition to the 
400 support service contractor personnel that have been 
reduced by Marshall during the past 7 months. 


7. The appropriation authorized by Congress for NASA 
is in three separate parts: Research and Development 
(“R&D”), Construction of Facilities (‘‘C of F’’), and 
Administrative Operations (‘AO’). The AO appropria- 
tion covers the payment of overtime, travel, civil service 
personnel salaries, as well as other expenses associated 
with the day-to-day operations of NASA. The R&D ap- 
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propriation is used to carry out the NASA Research and 
Development programs including the purchase of research 
equipment, research grants to Universities and research 
and development contracts with Industry and contracts for 
services in support of Research and Development programs. 


8. Congress reduced the NASA 1968 budget $511.1 mil- 
lion from the budget request submitted by the President. 
This budget reduction was specified by Congress as to the 
three separate parts of the appropriation, in such a way 
that it is necessary for NASA to operate in the current 
fiscal year with appropriations (1) for Research and De- 
velopment programs other than Apollo approximately 20% 
below the budget request, (2) for Construction of Facilities 
which are less than 50% of the budget request, (3) for 
Administrative Operations which are $43 million below 
the budget request. 


9. In addition to these budget reductions directed by 
Congress, the President has given clear instructions that 


expenditures are to be reduced in the current fiscal year 
to the lowest possible level, and continued at the lowest 
possible level in the next ensuing Fiscal Year 1969. 


10. This made it necessary for NASA to adjust its opera- 
tions to a lower level than had been planned when the 
Fiscal Year 1968 budget request was submitted to Congress 
and to make sufficient reductions to assure that operating 
levels would not exceed Fiscal Year 1969 budget plans. 
The budget request had included funding for the Apollo 
and other on-going programs as well as requesting author- 
ity and funds to begin a limited number of programs for 
the next decade. Funds for some of the programs were 
specifically eliminated or reduced by Congress. 


11. With respect to the AO appropriation, such areas as 
supplies, equipment, utilities, support contracts funded 
under AO, travel and other institutional costs have been re- 
duced as much as possible. However, 63% of the funds in 
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this AO appropriation are for civil service personnel com- 
pensation. 


12. As a result of the reductions in the three separate 
parts of the appropriation, a decrease in NASA’s civil 
service personnel ceiling by approximately 1,700 from 
34,126 to 32,422 was dictated. 


13. Among those R&D programs specifically eliminated 
or reduced by the Congress are the following which reduced 
the work load and mission of the Marshall Space Flight 
Center: NERVA II (Nuclear Engine for Rocket Vehicle 
Applications), Voyager Planetary Missions, and the Apollo 
Applications Program. Considering the reduction in ap- 
propriations and the program work load of Marshall Space 
Flight Center, it was decided that at Marshall a 700-man 
reduction in civil service staffing, to a level of 6,386 posi- 
tions, was required. As previously stated, in addition to 
this reduction in civil service personnel, further reductions 
were planned in contractor support efforts. 


44. The 700 civil service position reduction at Marshall 
resulted in a reduction in force of 569 civil service em- 
ployees with the balance of the reduction resulting from 
voluntary resignations and retirement. In addition to the 
560 employees who will be separated, standard civil service 
reduction in force procedures have resulted in 300 em- 
ployees being reduced in grade and 260 other employees 
receiving reassignment offers. The total number of indi- 
vidual employees who have been affected by the reduction 
in force procedure is therefore 1,120. 


15. As a matter of personnel policy, NASA determined, 
and has endeavored, to take all possible steps to avoid 
instances wherein civil service employees are separated in 
the current reduction in force while non-Government (con- 
tractor) personnel performing the same function continue 
to work under support contracts. Marshall management 
has determined that the 560 civil service personnel who 
have been given separation notices at the Marshall Space 
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Flight Center are not needed to carry out the present cur- 
tailed programs of that Center. In addition, they have 
determined that support service contractor employees are 
not performing the same function as the civil service per- 
sonnel to be separated. While, in some instances, the 
duties being performed by the contractor personnel may be 
similar to those performed by civil service personnel in 
other Center activities, it is not practical or feasible to in- 
sert civil service personnel in the midst of a contractor 
operation as these contractors have a clearly defined re- 
sponsibility to perform under the terms of their contracts. 


16. At present, NASA is aware of no instances at Mar- 
shall Space Flight Center where civil service employees 
are working side-by-side with contractor personnel per- 
forming the same duties. However, if the facts developed 
on the Civil Service appeals of the individuals concerned, 
or our own continuing evaluation, show any instances where 
a civil service employee being separated is working side- 
by-side with, and performing the same duties as a con- 
tractor employee, appropriate corrective action will be 
taken. Further, in any instance in which the Civil Service 
Commission sustains the appeal, we will of course reinstate 
the separated employee with back pay in accordance with 
law. 


17. In addition, and in the interest of the personnel 
concerned, the Marshall Space Flight Center, in coopera- 
tion with the Civil Service Commission, has established a 
positive out-placement program, the primary purpose of 
which is to place the separated employees elsewhere within 
the NASA organization. When placement elsewhere within 
NASA is not feasible, we are endeavoring to place these 
employees with other Government agencies and Industry. 


18. In the event that NASA were required to continue 
the 560 employees at the Marshall Space Flight Center 
subject to the reduction in force notices effective January 
13, 1968, beyond that date, NASA will be obliged to pay 
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salaries, personnel benefits, and other related expenses 
at an annual rate of approximately $5 million. Because of 
the decrease in appropriations and work load of the Mar- 
shall Space Flight Center, even if the support service con- 
tracts complained of in this suit were discontinued, it would 
still be necessary to have a reduction in force on January 
13, 1968. 


19. The reduction in force action at the Marshall Space 
Flight Center is a reflection of appropriation reductions 
and program deletions, reductions, and completions. The 
actions taken at Marshall and elsewhere represent NASA’s 
best judgment in continuing those operations that are most 
urgently required to go forward, consistent with the Con- 
gressional intent, the best interest of the nation’s space 
program and the maintenance of the technological, in- 
dustrial and Government base for future space efforts. 


Hanorp B. FINcER 


Sworn to and subscribed in my presence this 8th day of 


January 1968. 


Manrcarer F'. NELSON 
Notary Public in and for the 
District of Columbia 


My Commission Expires February 14, 1972 
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Defendants’ Supplement to Opposition to Motion for 
Preliminary Injunction 


Defendants by their attorney, the United States Attorney 
for the District of Columbia, as a supplement to their 
Opposition to the Motion for Preliminary Injunction, here- 
by incorporate into and make a part of said Opposition 
as Government Exhibit No. 3 the affidavit dated January 9, 
1968, by James C. Spry, Executive Assistant, Civil Service 
Commission, together with the attached copies of the initial 
letters of appeal to the Commission, filed by individual 
plaintiffs in this action relative to the reduction-in-force 
action being taken in their individual cases. 

/s/ Davw G. Bress 
United States Attorney 
/s/ Joserx M. Haxxon 
Assistant United States Attorney 


/s/ Gu ZommERMaN 
Assistant United States Attorney 


Supplemental Affidavit 


I, James C. Spry, Executive Assistant to the Commis- 
sioners, United States Civil Service Commission, and offi- 
cial custodian of all Commission records and documents, 
being duly sworn hereby state as follows: 


That the documents attached hereto consisting of 

1. Letter of December 7, 1967, from Edward B. Camp- 
bell, Athens, Alabama to Hammond B. Smith. 

2. Letter of December 8, 1967, from Neil A. Easter, 
Huntsville, Alabama to Hammond B. Smith. 

3. Letter of December 11, 1967, from William S. Ellett 
of Flintville, Tennessee to Hammond B. Smith. 

4. Letter of December 11, 1967, from Eimer A. Gunter 
of Huntsville, Alabama to United States Civil Serv- 
ice Commission, Atlanta, Georgia and 
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5. Letter of December 13, 1967, from Doris E. Roden of 
Arab, Alabama to Hammond B. Smith 


are true copies of the initial letters of appeal filed with 
the Civil Service Commission by the authors of the listed 
letters. 
/s/ James C. Spry 
Executive Assistant to the 
Commissioners 
United States Civil Service 
Commission 
Subscribed and sworn to before me at Washington, D.C. 
this 9th day of January 1968. 


/s/ Vioter Z. Dez 
Notary Public 


My commission expires February 29, 1972 


December 7, 1967 
Mr. Hammond B. Smith 
Director, Atlanta Region 
U.S. Civil Service Commission 
240 Peachtree Street, N. W. 
Atlanta, Georgia 30303 


Dear Mr. Smith: 


I desire to appeal the reduction-in-force (Enclosure I) 
in my instance, from the George C. Marshall Space Flight 
Center on the following basis: 

(A) That the decision of the agency to effect a reduc- 
tion-in-force is in violation of specific Civil Service Com- 
mission guides to wit: The opinion of the General Council, 
Mr. L. M. Pellerzi, dated October 1967 which in part states, 
“Tn the absence of clear legislation expressly authorizing 
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the procurement of personnel to perform the regular func- 
tions of agencies without regard to the personnel laws, we 
must insist on scrupulous adherence to those laws and 
the policies they embody.”’ That the George C. Marshall 
Space Flight Center is not abolishing positions but merely 
removing civil service personnel and having the duties 
performed by a contractor. 


(B) That the George C. Marshall Space Flight Center 
has by illegally utilizing support and prime contractors 
reduced the positions and competitive levels so as to deny 
consideration of civil service employees authorized and 
promulgated under FPM 351. Farther that specific work 
was removed from the appellant and given to a contractor 
to perform, while the appellant was not offered any posi- 
tion within all of the George C. Marshall Space Flight 
Center. 

(C) That the established competitive level is arbitrary 
and capricious in that all employees with the same job title, 
series classification, skills, and knowledge requirements 
were not included in the R.LF. register. 


Although the above covers reasons for my appeal, I believe 
that I should be able to cover any facet which has an 
impact on my rights and preference retention under ap- 
plicable laws and regulations. 


I designate AFGE Lodge 1658 as my representative and 
request a hearing. 
Sincerely, 


Epwazp B. CamMPBeLL 
1302 Astor R. 10 
Athens, Ala. 35611 


1 Enclosure 


68 


December 8, 1967 


Mr. Hammond B. Smith 
Director, Atlanta Region 

US. Civil Service Commission 
240 Peachtree Street, N. W. 
Atlanta, Georgia 30303 


Dear Mr. Smith: 


Under the provisions of FPM 752b and the Veterans Pref- 
erence Act of 1944 as amended, I desire to appeal the re- 
duction-in-force (Enclosure I) in my instance, from the 
George C. Marshall Space Flight Center on the following 
basis: 


(A) That the decision of the agency to effect a reduc- 
tion-in-force is in violation of specific Service Commis- 
sion guides to wit: The opinion of the General Council, 
Mr. L. M. Pellerzi, dated October 1967 which in part 
states, ‘‘In the absence of clear legislation expressly au- 


thorizing the procurement of personnel to perform the 
regular functions of agencies without regard to the per- 
sonnel laws, we must insist on scrupulous adherence to 
those laws and the policies they embody.’’ That the 
George C. Marshall Space Flight Center is not abolishing 
positions but merely removing civil service personnel and 
having the duties performed by a contractor. 


(B) That the George C. Marshall Space Flight Center 
has by illegally utilizing support and prime contractors 
reduced the positions and competitive levels so as to deny 
consideration of civil service employees authorized and 
promulgated under FPM 361. Further that specific work 
was removed from the appellant and given to a contractor 
to perform, while the appellant was not offered any posi- 
tion within all of the George C. Marshall Space Flight 
Center. 


(C) That the established competitive level is arbitrary 
and capricious in that all employees with the same job 
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title, series classification, skills, and knowledge require- 
ments were not included in the R.LF. register. 


(D) That the RIF removed all but six workers within 
the Control Branch of the Electrical and Instrumentation 
Section of the Test Laboratory, leaving eight (8) super- 
visors. That it is logical, since the supervision remains, 
that either contractor help or supervisors will perform 
my duties. In either case, the job has not been abolished, 
just that I have been removed. 


(EB) That I was denied lateral rights to positions in the 
M. E. Laboratory occupied by persons with less tenure. 
That the only difference is the job titles where one is 
called an Instrumentation Mechanic and the other is an 
Installer. Both are Experimental Electronic and only 
a recent classification changed the titles although the duties 
are interchangable. 


Although the above covers reasons for my appeal, I believe 
that I should be able to cover any facet which has an 


impact on my rights and preference retention under ap- 
plicable laws and regulations. 


I designate AFGE Lodge 1858 as my representative and 
request a hearnig under the provisions of the Veterans 
Preference Act of 1944, as amended. 


Sincerely, 


Nen A. Baster 
6114 Stratford Ct. 
Huntsville, Alabama, 
Copy Furnished: 
AFGE Lodge 1858 
vis 
1 Enclosure 
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December 11, 1967 


Mr. Hammond B. Smith 
Director, Atlanta Region 

U.S. Civil Service Commission 
240 Peachtree Street, N. W.- 
Atlanta, Georgia 30303 


Dear Mr. Smith: 


I desire to appeal the reduction-in-force (Enclosure I) in 
my instance, from the George C. Marshall Space Flight 
Center on the following basis: 


(A) That the decision of the agency to effect a reduc- 
tion-in-force is in violation of specific Civil Service Com- 
mission guides to wit: The opinion of the General Council, 
Mr. L. M. Pellerzi, dated October 1967 which in part 
states, ‘‘In the absence of clear legislation expressly au- 
thorizing the procurement of personnel to perform the 
regular functions of agencies without regard to the per- 


sonnel laws, we must insist on scrupulous adherence to 
those laws and the policies they embody.’? That the 
George C. Marshall Space Flight Center is not abolishing 
positions but merely removing civil service personnel and 
having the duties performed by a contractor. 


(B) That the George C. Marshall Space Flight Center 
has by illegally utilizing support and prime contractors 
reduced the positions and competitive levels so as to deny 
consideration of civil service employees authorized and 
promulgated under FPM 351. Further that specific work 
was removed from the appellant and given to a contractor 
to perform, while the appellant was not offered any posi- 
tion within all of the George C. Marshall Space Flight 
Center. 

(C) That the established competitive level is arbitrary 
and capricious in that all employees with the same job 
title, series classification, skills, and knowledge require- 
ments were not included in the RLF. register. 


vel 


I hereby appeal and request a hearing as outlined under the 
Veterans Preference Act. 


Although the above covers reasons for my appeal, I believe 
that I should be able to cover any facet which has an 
impact on my rights and preference retention under ap- 
plicable laws and regulations. 

I designate AFGE Lodge 1858 as my representative and 
request a hearing. 


Sincerely, 


Wuuum §S. Erzerr 
Route 2 
Flintville, Tennessee 37335 


6308 Madison Pike 
Huntsville, Alabama 35806 
December 11, 1967 


U. S. Civil Service Commission 
Atlanta Merchandise Mart 

240 Peachtree Street, NW 
Atlanta, Georgia 30303 


ATTN: Appeals Division 
SUBJECT: Appeal of Personnel Action 


In accordance with the Federal Civilian Personnel Regu- 
lations and the instructions contained in my letter of 
separation dated December 6, 1967, from Mr. Arthur E. 
Sanderson, Chief of Personnel Office for Marshall Space 
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Flight Center, the basis for this appeal is established on 
the following: 


A. The Notice of Separation did not indicate that any 


effort was made to consider my retention as an employee ~ 


in a lower grade. 


B. No evidence was submitted, or implied that I had 
been considered in any area for continued employment 
under the authorized retreatment program. 


C. No evidence was supplied, submitted, or implied that 
consideration had been given to my continued employment 
in another position for whch I was qualified by the In- 
teragency Board of U. S. Civil Service Examiners, and 
for which an Announcement had been made for recruit- 
ment to fill the vacancy by lateral transfer, demotion or 
promotion (Reference John F. Kennedy Space Center 
‘Announcement Number 310-67 and open Competitive An- 
nouncement Number 347-B by the Interagency Board of 
U. & Civil Service Examiners). A copy of my record 


of eligibility was forwarded to MSFC personnel office for 


inclusion in my 201 file, prior to issuance of the impending 
Notice of Separation. 


D. No indications, written or otherwise were made to me 
that considerations had been given to my eligibility under 
the following certified eligible positions : 

1. Aero—Space Technologist—Research and Devel- 
opment Administration Announcement Number 347-B; 
eligibility rating of 85 for GS-13 position. 

2. Production Specialist with an eligibility rating 
of 78 for GS-13 position. 


3. Procurement Analyst with an eligibility rating 
of 82 for a GS-12 position. 


4. Maintenance Technician (vehicle & powered. 
Ground Equipment) with an eligibility rating of 80 
for a GS-11 position. 
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5. Quality Control Specialist with a GS-18 eligibility 
rating as one of the five best qualified. 


6. Supervisory Production Specialist with a GS-13 
rating as one of the five best qualified. 


7. Electronic Equipment Inspection Specialist with 
a GS-13 rating as one of the five best qualified. 


E. The notice of separation failed to recite whether as 
a result of the action I would be entitled to severance pay 
or forced to accept retirement at reduced annuity. 


F. The notice of separation has deprived me of my 
right for continued employment through no act or condition 
on my part with the Federal Government. 


G. The notice of separation if reduced to a condition 
of forced retirement removes my Federal and constitutional 
guarantee of continued employment for the ensuing 17 
years (provided conditions caused by me would not result 


in my separation for other reasons until age 72. 


H. Separation without cause as a result of a decrease in 
funds to be authorized by the Congress, while continuing 
to employ personnel in the employ of a contractor whose 
contract was approved solely to furnish personnel to do 
the same or comparable jobs is an act of discrimination 
and an unfair labor practice within the statutes of the 
Federal regulations. 


L. Utilization of contractor personnel to perform duties 
identical to or comparable to the duties performed by 
me without requiring said contractor personnel to meet 
the standards for employment established by the several 
announcements of the Civil Service Examination is an 
act of discrimination, unfair labor practice, and a com- 
plete disregard of Federal laws and regulations. 


J. Failure on the part of the personnel office to publish 
in advance—the total number of personnel in my competi- 
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tive level, the number of actual positions filled, and the 
total number of positions to be abolished as a result of the 
reduction in force action. 


K. Failure on the part of the personnel office in its 
letter of separation that a counciling service was available 
to provide for discussion and such personnel action as 
might be required to implement the provisions of a forced 
retirement status for separated employees considered in 
this category. 


Documents supporting my claim of eligibility have been 
included as evidence. Additionally, documents supporting 
my claim for consideration for a position declared vacant 
before and during the time of my reduction in force notice 
have also been included. 


Your review of this appeal and a subsequent reply will 
be appreciated. 


Very truly yours, 


Eumes A. GUNTER 


Enc: 
1—Separation Notice 
2—KSC Announcement 310-67 
3—CSC Form 4008 (11/15/67) 
4—Letter to KSC (11/28/67) 
5—Letter to KSC (12/11/67) 
6—CSC Form 4008 (3/19/59) 
7—CSC Form 4008 (8/3/60) 
8—CSC Form 4008 (6/29/55) 
9—MSFC Form 488 (4/13/61) 
10—MSFC Form 488 (5/10/61) 
J1—MSFC Form 488 (10/20/61) 


(6) 


December 13, 1967 


Mr. Hammond B. Smith 
Director, Atlanta Region 

US. Civil Service Commission 
240 Peachtree Street, N. W. 
Atlanta, Georgia 30303 


Dear Mr. Smith: 


I desire to appeal the reduction-in-force (Enclosure I) 
in my instance, from the George C. Marshall Space Flight 
Center on the following basis: 


(A) That the decision of the agency to effect a reduc- 
tion-in-force is in violation of specific Civil Service Com- 
mission guides to wit: The opinion of the General Council, 
Mr. L. M. Pellerzi, dated October 1967 which in part 
states, ‘‘In the absence of clear legislation expressly au- 
thorizing the procurement of personnel to perform the 
regular functions of agencies without regard to the per- 


sonnel laws, we must insist on scrupulous adherence to 
those laws and the policies they embody.”’ That the George 
C. Marshall Space Flight Center is not abolishing posi- 
tions but merely removing civil service personnel and 
having the duties performed by a contractor. 


(B) That the George C. Marshall Space Flight Center 
has by illegally utilizing support and prime contractors 
reduced the positions and competitive levels so as to deny 
consideration of civil service employees authorized and 
promulgated under FPM 351. Farther that specific work 
was removed from the appellant and given to a contractor 
to perform, while the appellant was not offered any po- 
sition within all of the George C. Marshall Space Flight 
Center, that I consider reasonable. 

(C) That the established competitive level is arbitrary 
and capricious in that all employees with the same job 
title, series classification, skills, and knowledge require- 
ments were not included in the RIF. register. 
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(D) That the entire Civil Service personnel except two 
within my level were removed, yet positions, and duties 
remain in R&D Comp. Lab., which will be assumed by the 
contractor already there. 

Although the above covers reasons for my appeal, I believe 
that I should be able to cover any facet which has an 


impact on my rights and preference retention under ap- 
plicable laws and regulations. 
I designate AFGE Lodge 1858 as my representative and 
request a hearing. 

Sincerely, 

Dosis E. Roper 

P. O. Box 415 

Arab, Ala. 35016 


Copy Furnished: 
AFGE Lodge 1858 


Government Exhibit No. 2 
AFFIDAVIT 


I, Jonn W. Macy, Jz, Chairman, United States Civil 
Service Commission, being duly sworn, states as follows: 


1. That from information available to the Commission, 
about 560 employees of the George C. Marshall Space 
Flight Center will be separated and an additional 300 
employees will be demoted in a reduction in force 
scheduled to be effective January 12, 1968. 


2. That each of these employees has a right to appeal to 
the Commission from the reduction-in-force action at 
any time after receipt of notice of the specific action 
proposed but not later than 10 days after the effective 
date of the action. (5 CFR 351.901) 
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3. That as of close of business January 4, 1968, 245 em- 
ployees of the George C. Marshall Space Flight Center, 
Huntsville, Alabama, including all the individual plain- 
tiffs in this case, except Everett A. Brouillette, had 
filed appeals with the Commission contesting the action 
proposed to be taken against them in the reduction 
in force. 


4. That to facilitate handling the large number of ap- 
peals received, the appeals from the employees of the 
Marshall Space Flight Center have been divided into 
three main categories by types of employees, namely: 
(1) professional, (2) clerical, administrative, technical, 
and (3) wage board; that these main categories have 
been subdivided by the nature of the allegations into 
(1) appeals relating to the competitive level, (2) ap- 
peals alleging denial of bumping rights, (3) appeals 
involving combination of (1) and (2), and (4) all 
other appeals. 


5. That the vast majority of the appeals received raise 
the same question as to the legality of the reductions 
in force in the light of the contracting practices of Na- 
tional Aeronautics and Space Administration that is 
raised in the complaint in this case. 


6. That the Commission is presently reviewing the ap- 
peals that have been filed and attempting to obtain 
the factual information necessary to adjudicate the 
appeals. 


7. That the Commission has not adjudicated any appeals 
at this time nor does it seem likely that it will be 
possible to adjudicate any appeal before the effective 
date of the reduction in force, January 12, 1968. When 
the necessary factual information has been obtained 
and a hearing has been held, if requested by the ap- 
pellant, each appeal will be adjudicated and all perti- 
nent points raised by the appellant will be decided. 
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8. That when a review of an appeal results in a conclu- 
sion that the reduction-in-force action was improper 
for any reason, the Commission instructs the agency 
to take corrective action. 


9. That the corrective action that the Commission is au- 
thorized to recommend includes restoration to duty 
in the case of separation from the service and restora- 
tion to the employee’s former grade in the case of 
demotion. 


10. That the agency is required to take the corrective 
action that the Commission finally recommends (5 
CFR 5.3(d); 351.902) and to pay the employee the 
pay, allowances, and differentials that he would have 
received if the improper action had not been taken 
and to credit the period as service for all purposes 
including leave, retirement, and insurance (5 U-S.C. 
5596). 


/s/ Joux W. Macy, Jr. 


Chairman 
United States Civil Service 
Commission 


Subscribed and sworn to before me this 5th day of January 
1968. 


/s/ Voter Z, DEE 
Notary Public 


My Commission expires February 29, 1972 
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Motion of National Council of Technical Service Industries 
for Leave to Intervene as a Defendant 


The National Council of Technical Service Industries 
(herein ‘“‘NCTSI’’), by its counsel, hereby moves, pursuant 
to Rule 24(a) or, in the alternative Rule 24(b), of the 
Federal Rules of Civil Procedure, 28 U.S.C., for leave to 
intervene as a defendant herein. 


The grounds for the Motion to Intervene as a matter of 
right under Rule 24(a) are as follows: 


1. The Complaint for Declaratory Judgment and Injunc- 
tion in this case asserts that certain support service con- 
tracts entered into between the National Aeronautics and 
Space Administration (herein ‘‘NASA’’) and certain pri- 
vate corporations are illegal. These contracts include a 
number of support service contracts between NCTSI mem- 
ber companies and NASA. The Complaint requests a 
judicial declaration that such contracts are illegal and 
prays that the Court order such contracts cancelled and 


terminated. No plaintiffs are parties to any of these con- 
tracts. 


2. NCTSI files this application in a representative capac- 
ity for its members which have vested in NCTSI the re- 
sponsibility for representing their common interest in 
questions of legality and other policy considerations in- 
volved in the use of support service contracts by the 
Federal Government. 


3. Should the Court order the relief requested by plain- 
tiffs and declare the contracts in question unlawful, this 
decision would, as a practical matter, seriously impair and 
impede the ability of NCTSI, and its member companies, 
to protect their interests in such contracts, which are in 
major part the subject of the action herein. Furthermore, 
to grant the requested declaration that the specific con- 
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tracts are illegal would have the most serious implica- 
tions on thousands of other support service contracts which 
NASA and many other Government agencies have entered 
into with member companies of NCTSI and other com- 
panies. 


4, The original defendants in the Complaint may not 
provide adequate representation of the applicant’s in- 
terest in defending the legality of support service con- 
tracts. In the past, the Civil Service Commission has 
asserted that certain support service contracts are unlaw- 
ful. On the other hand, NASA has defended its support 
service contracts as being legal and fully authorized by 
controlling statutes. There is no clear indication at this 
point of time what will be the ultimate position of the 
counsel representing the defendants on the question of 
legality of the challenged contracts. Further, the original 
defendants may or may not choose to appeal such order 
as may be entered herein and may or may not elect to 


prosecute ultimate appeals. It is essential that applicant’s 
interest be directly protected by its own vigorous presen- 
tation of the legality of its members’ support service con- 
tracts. 


Alternatively, under Rule 94(b), NCTSI seeks to in- 
tervene on the ground that its participation in the action 
will present questions of law and facts common to those 
at issue in the main action and will not unduly delay or 
prejudice the adjudication of the rights of the original 
parties. 
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Attached hereto in support of this Motion are an Affi- 
davit of Edward R. Wagner, a Memorandum of Points 
and Authorities, and an Answer. 

Respectfully submitted, 
Pavun A. Porter 
James F. Frrzpatrick 


Counsel for 
National Council of Technical 
Service Industries 


Aznotp & Porter 
1229 -19th Street, N. W. 
Washington, D. C. 20036 


January 10, 1968 
Affidavit of Edward R. Wagner in Support of Motion of National 


Council of Technical Service Industries for Intervention 
Under Rule 24, F.R.C.P. 


Unirep Srates or Amzrica ( ... 
Disrricr or CoLUMBIA : 


Edward R. Wagner, being first duly sworn, deposes and 
says: 

1. I am Executive Director of the National Council of 
Technical Service Industries (herein ‘‘NCTSI’’). I have 
held that position since the organization of NCTSI in 
1965. As Executive Director I am chief operating officer 
of NCTSI and have authority to submit this affidavit on 
behalf of NOTSI in support of its Motion to Intervene 
in the above-captioned matter. 


2. NCTSI is a nonprofit, membership corporation or- 
ganized under the provisions of the District of Columbia 
Nonprofit Corporation Act. Pursuant to its Articles of 
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Incorporation, NCTSI has been organized to develop, study, 
examine, assemble, evaluate, publish, distribute, for the 
common interest of all its members, data and information 
of all kinds relating to the most effective and proper prin- 
ciples of manpower utilization, and in particular that data 
and information with respect to the economies, efficiencies, 
and flexibility afforded by full participation by private cor- 
porations and companies and providing personnel and 
services under contracts for essential and necessary pro- 
grams, activities and operations undertaken by federal, 
state, local and other public and international agencies. 
In carrying out the purposes of the organization as stated 
in the Articles, NCTSI has made representations on behalf 
of its members in discussions before public and private 
bodies on the legal, cost, and policy considerations in- 
volved in the use of support service contracts by various 
Government agencies. 


3. The members of NCTSI, as of January 9, 1968, are 
listed in Exhibit A. Each of these members are involved 
to a substantial degree in providing technical and other 
support services to the Government by contract. Some 
NCTSI member companies have been providing support 
services, by contract, to various Government agencies for 
as long as twenty-five years. Together, the membership 
of NCTSI provide a significant portion of more than 4 
billion of support services that Government agencies pres- 
ently secure from private industry each year. Many NCTSI 
member companies have support service contracts with the 
National Aeronautics and Space Administration (herein 
“NAS, A??). 


4. NCTSI, on behalf of its member companies, has under- 
taken a detailed and comprehensive review of the statu- 
tory authorization for support service contracts. Its 
study, by counsel, is contained in ‘‘Critical Analysis Of 
Opinion Of Civil Service Commission Relating To Legality 
of Hiring Contract Technicians By The Department Of 
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Defense And Applicability Of That Opinion To Support 
Contracts’”’, published by NCTSI in December, 1966. This 
legal Opinion, collecting the applicable statutory author- 
ities and judicial and administrative precedents demon- 
strating the legality of support service contracts, is an- 
nexed as Exhibit B. In defending the legality of support 
service contracts of its members, NCTSI has made repre- 
sentations to public and private bodies, to various ad- 
ministrative and executive agencies, and to a Congressional 
Committee reviewing the legality of support service con- 
tracts (see Appendix C). In its representative capacity 
for its members, NCTSI has challenged the conclusions 
and views of the Civil Service Commission (herein ‘‘the 
Commission’’) and its General Counsel that certain support 
service contracts of NASA and other agencies are illegal. 
NCTSI has supported the assertions of the contracting 
agencies—such as the Department of Defense (hereinafter 
““DoD’’) and NASA—that such support service contracts 
are legal and fully authorized by statute. 


5. In the Complaint for Declaratory Judgment and In- 
junctive Relief in the above-captioned case, plaintiffs have 
charged that NASA support service contracts to be per- 
formed at the Marshall Space Laboratories in Huntsville, 
Alabama are “‘arbitrary’’? and ‘“‘illegal and that such 
contracts violate Federal personnel laws’’. In this Com- 
plaint plaintiffs have expressly challenged the legality of 
the contracts of the following NCTSI members: 


Northrop Corporation of Huntsville, Alabama 
Federal Electric Corporation 

RCA Service Company 

Computer Science, Inc. 


(Complaint, paragraph 13(b)(e), paragraph 27. In addi- 
tion, a number of other private corporations are charged 
to have entered into illegal and arbitrary support service 
contracts with NASA. In its requested relief, plaintiffs 
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ask that this Court declare that Federal personnel statutes 
and the regulations of the Civil Service Commission pro- 
hibit NASA: 


‘|. from continuing to make, extend, and perform 
contracts at the Marshall Space Flight Center with 
private firms or corporations pursuant to which such 
firms or corporations undertake and agree, for sub- 
stantial fees, profits and charges, to furnish and do 
furnish non-civil service employees to perform ‘on- 
site? at the Center regular work and functions of 
the Government (NASA); side-by-side and in compe- 
tition with civil service employees of the United States 
who are obligated to perform and do perform sub- 
stantially the same or similar work and functions of 
the Government, both classes of employees performing 
their duties in offices, laboratories and other space 
or vehicles provided by the Government at its own 
expense; with tools, equipment and supplies furnished 


by the Government; and pursuant to directions and 
common supervision supplied by the Government and 
civil service supervisors; and... .” (Complaint, 
pp. 28-29). 


Furthermore, plaintiffs have requested preliminary and 
permanent injunctive relief requiring that NASA be pro- 
hibited from removing any Federal Civil Service employee 
pursuant to a reduction-in-force, no matter what the need 
or justification, while it continues to contract with private 
industry through the medium of support service contracts. 
Plaintiffs further request that the defendant Civil Service 
Commission take such steps to enforce and administer the 
Federal personnel statutes so as 


“. . . to prohibit defendant Webb and the agency he 
administers from continuing to make and perform 
personnel contracts with private corporations pursuant 
to which said corporations, for large fees and profits, 
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do no more than furnish non-civil service employees 
to NASA’s Marshall Space Flight Center to perform 
functions of the Government which, as a matter of 
law, must and should be performed by civil service 
employees who are readily available for employment 
through the regular channels of the Civil Service 
System of the United States; and from utilizing such 
contracts as a means of obtaining non-civil service 
job replacements for civil service employees unlaw- 
fully removed from their positions with the United 
States; and... .’’ (Complaint, p. 31). 


Plaintiffs apparently base the latter request upon their 
assertion that the individual Commissioners ‘‘have au- 
thority and ability, upon order of this Court, to direct the 
rescission, cancellation and termination of the arbitrary, 
illegal and capricious Federal personnel actions and con- 
tracts of NASA ....’’ (Complaint, 74). 


6. The requested declaration and injunctive relief would, 
obviously, have the most serious and crippling effect upon 
the contracts of NCTSI member companies. Plaintiffs 
have requested that the support service contracts of NCTSI 
member companies be declared unlawful and illegal and, 
by order of this Court, terminated and cancelled. With 
such questions and prayers raised by plaintiffs’ pleadings, 
it is clear that (i) NCTSI, in its representative capacity, 
has a valid interest in the transactions that are the subject 
of this action—i.e., NASA’s support service contracts at 
Marshall Space Center—and (ii) NCTSI, in its repre- 
sentative capacity, is so situated that the disposition of 
plaintiffs’ Complaint and Motion may, as a practical matter, 
impair and impede NCTSI’s ability, and that of its member 
companies, to protect their interests in their support 
service contracts with NASA. 


7. NC'TSI will assert on behalf of its member companies 
that the NASA support service contracts subject to chal- 
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lenge in this action are legal and are fully authorized by 
statute. The legal argument of NCTSI is set forth, in 
substantial part, in the Opinion of counsel annexed as 
Appendix B. In addition, NCTSI will support the posi- 
tion of NASA that such support service contracts are legal. 
Authoritative statements of NASA on the legality of sup- 
port service contracts are contained in the statement of 
the Administrator to the Senate Aeronautics and Space 
Service Committee (Appendix D) and the opinion of the 
General Counsel of NASA (Appendix E). 


8. There is no assurance that the interests of NCTSI 
and its member companies in asserting and demonstratnig 
the legality of the challenged NASA support service con- 
tracts will be adequately represented by the Department 
of Justice. The Civil Service Commission, through its 
General Counsel, has alleged that certain support service 
contracts are illegal; certainly, it would appear that the 
individual Commissioners made defendants in this action 
will press for adoption of that position by the Justice 
Department. On the other hand, NASA has staunchly 
defended the legality of its support service contracts. How- 
ever, at this point of time it is unclear and ambiguous what 
position the Department of Justice ultimately may take 
on the question of the legality of the contracts in question. 
It might be that, in the course of the proceedings, the De- 
partment of Justice will assert that the Civil Service Com- 
mission has never considered the legality of the contracts 
at the Marshall Space Center and that the opinion of the 
General Counsel of the Civil Service Commission relied 
upon in paragraph 18 of the Complaint relates only to 
the two contracts which were subject to serutiny at the 
NASA Goddard Space Center. Nevertheless, it also might 
be possible that the Civil Service Commission will assert 
that the contracts in question at Marshall Space Center 
are illegal and prevail in that position over NASA’s repre- 
sentation that such contracts are legal. In such circum- 
stances, it is not at all clear what the view of the De- 
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partment of Justice would be. In these circumstances, it 
is absolutely essential that NCTSI, in a representative 
capacity for its members, have an opportunity to present 
all arguments and considerations, in the most vigorous 
fashion, demonstrating that the support service contracts 
challenged in the instant suit are perfectly legal and fully 
authorized by the controlling statutes. Without such op- 
portunity to participate, NCTSI and its member companies 
could be irreparably injured in that the Court might order 
their support service contracts cancelled and terminated. 


9. It should be noted that NCTSI member companies in 
their support service activities have also been subjected 
to very substantial cutbacks pursuant to the recent economy 
mandates of Congress described in the Affidavit of Harry 
B. Finger, supporting defendants’ Opposition to the Motion 
for Preliminary Injunction. Thus, both civil servants and 
industry employees are burdened by the decisions of the 
Congress requiring substantial reductions in NASA ac- 
tivities. 


Epwarp R. WacnNEese 


Subscribed and sworn to before me on this 10th day 
of January, 1968. 


Sana B. Kurz 
Notary Public 


My Commission expires: Oct. 14, 1969 
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APPENDIX A 


National Council of Technical Service Industries 
Membership List 


(As of January 9, 1968) 


Aveo Corporation 
Aveo Electronics, A Division of 


The Bendix Corporation 
Bendix Field Engineering Corporation, A Subsidiary 
of 


Computer Sciences Corporation 
Communication Systems, Incorporated, A Division of 


Computing and Software, Incorporated 


Ford Motor Company 
Philco-Ford Corporation 


International Telephone & Telegraph Corporation 
Federal Electric Corporation 


Kay and Associates, Incorporated 


Litton Industries 
Litcom, A Division of 


Manpower, Incorporated 


Northrop Corporation 
Nortronics, A Division of 


Radiation, Incorporated 
Federal Services Division 


Radio Corporation of America 
RCA Service Company, A Division of 


The Unitec Corporation 
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APPENDIX D 
NASA’s Proposed Operating Plan for Fiscal Year 1968 


Hearing before the Committee on Aeronautical and 
Space Sciences, United States Senate 


November 8, 1967 
NASA Personne, Contract PROCEDURES 


Mr. Gehrig: Mr. Webb, would you comment on NASA’s 
position relative to the recent decision by the Civil Service 
Commission that certain NASA personnel contract pro- 
cedures are illegal and result in the procurement of per- 
sonnel in violation of the requirements and policies of the 
personnel laws as administered by the Commission? 

Mr. Webb: I will, Mr. Gehrig. 

The opinion as rendered by the General Counsel of the 
Civil Service Commission had been discussed with us in 
several draft forms, with varying degree of what I would 
call realism on the part of the General Counsel of the 
Commission. The Commission has found, as has NASA’s 
General Counsel, that the contracts in the form drawn are 
legal. However, the opinion goes into the question of 
whether the actual operations under the contract are legal, 
or as stated in the opinion that— 

The contracts result in the procurement of personnel 
in violation of the requirements and policies of the per- 
sonnel laws as administered by the Civil Service Com- 
mission. 

There were at one time in the discussion, items raised 
such as whether or not the contracts conform to State 
laws. 

We have tried very hard to find ways to have both the 
Civil Service Commission and the General Accounting 
Office work with us to develop forms of contracts that 
they would not feel impelled to criticize. One of the ele- 
ments in this problem is the assertion that additional costs 
to the Government are incurred under support contracts 
as against the use of civil service personnel. In my opin- 
ion, this is not realistic. For example, the time taken to 
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build up a civil service competence is costly and the time 
required to phase down a civil service competence is greater 
than the time required to get rid of support contract per- 
sonnel when you do not need them any more. 

So in terms of total cost and in terms of meeting the 
needs of the National Aeronautics and Space Administra- 
tion programs, I believe these contracts are legal, effective, 
and in the interest of the Government. 

Now, instead of continuing what amounts to an argument 
and a difference of opinion with, as I have said, a certain 
lack of realism with respect to how the work in these kinds 
of programs has to get done, I have suggested to the Chair- 
man of the Commission and to the Comptroller General 
that we join in working out a support contract pattern 
for the Kennedy Space Center, which is the largest that 
we have. I canceled a recompetition of two existing con- 
tracts at Kennedy in order to permit us to work together 
to try to use this as a pilot model of how the Government 
can solve this kind of a problem and get the work done. 
The Comptroller General has indicated that while he has 
some concern as an agent of the legislative branch in par- 
ticipating in such a joint action, he will be glad to meet 
with me and Mr. Macy. This agreement was reached last 
week. I hope to meet within a relatively short period of 
time with the two of them. 

But I think the opinion of the General Counsel of the 
Civil Service Commission is not likely to be the end of 
the problem. 

Mr. Gehrig: How many people do NASA support con- 
tractors employ? 

Mr. Webb: About 27,000. 

Mr. Gehrig: So if NASA were forced to employ all 
these people on the NASA payroll, it would almost double 
NASA employment. 

Mr. Webb: This is correct, and it would be practically 
impossible, if not impossible, to get all the competencies 
required. We are in the middle of a flight-test operation 
on about $18 billion worth of work. 

The Chairman: Senator Stennis, do you have a question? 
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APPENDIX E 


NASA Rejected the Civil Service View That Certain 
NASA Contracts Are Illegal 


A. Exerpts From Letter of September 5, 1967 From Paul 
A. Dembling, General Counsel, NASA to Leo M. Pel- 
lerzi, General Counsel, United States Civil Service 
Commission. 


“The Congress and the Executive departments and agen- 
cies, including the Bureau of the Budget, have a long 
standing and well recognized practice whereby the service 
needs of the Government may be obtained through con- 
tracting. A legal opinion such as contained in your revised 
draft opinion would, therefore, have far reaching conse- 
quences on the way NASA as well as other Government 
agencies conduct their business. Your draft opinion would 
seriously impair the Government’s operating flexibility 
as well as negating Congressional intent. NASA is au- 
thorized by statute to determine the most effective way 


of carrying out its missions, utilizing to the best advantage 
the manpower and capabilities of civil service, industry, 
and universities. Your draft opinion would change a long 
recognized legal method of contracting for services. 


“It is NASA’s conclusion that the Melpar and EMR con- 
tracts as written and administered do not violate the 
Federal personnel laws. In the first instance, the issue 
involves a federal question which is governed by federal 
law rather than the state law which is cited by the draft 
opinion. The federal cases support NASA’s position that 
Melpar and EMR are independent contractors. Secondly, 
the provisions of 5 U.S.C. 2105(a) are controlling in de- 
termining whether an individual is to be considered an 
employee of the Government. On the basis of this statute 
(which is a codification of a prior Civil Service Commis- 
sion regulation), the employees of Melpar and EMR do 
not constitute employees of the Government. Furthermore, 
the Comptroller General has reviewed these contracts and 
found that they ‘were drawn so as to avoid creating an 
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employer-employee relationship between Government su- 
pervisors and contractor-furnished personnel. . . .’ 


‘We do recognize that in the performance of these con- 
tracts, as pointed out by the Commission’s study, an em- 
ployer-employee relationship between the Government and 
an individual contractor’s employee may have been created 
due to direct Government supervision. This relationship 
could possibly create litigation over whether a particular 
employee would be entitled to Federal benefits under Civil 
Service laws as well as create potential Government lia- 
bility in the Federal tort claims area in a case involving one 
of these employees. Isolated instances of supervision in 
violation of the contracts do not affect the independent 
contractor status of these contractors. Nevertheless, we 
plan to rectify all these violations. If they cannot be 
remedied, NASA will take all necessary action to have 
these functions performed by Civil Service employees. 


“To facilitate corrective action, NASA is conducting a 
broad study of its support service contracts to evaluate 
the basis for decisions to contract out, to evaluate the 
administration of the contract to assure they conform with 
sound management practice and applicable statutes, and 
to assure that the costs of such are carefully considered 
as an important factor in determining the best means for 
providing the services required. In addition, NASA has 
invited the Civil Service Commission, the General Account- 
ing Office, and the Bureau of the Budget to combine in a 
joint effort to develop the most effective methods of pro- 
viding support functions at the Kennedy Space Center.’’ 


B. Exerpts From “‘NASA Legal Memorandum Analyzing 
Civil Service Commission Office of General Counsel, 
‘Study Of Selected Contracts’ (Melpar, Inc., and Elec- 
tro-Mechanical Research, Inc.), Dated August 8, 1967.”’ 


“The Civil Service Commission General Counsel in its 
draft opinion attempts to overrule Government practice 
on procurements of services. The procuring agencies 
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through long standing administrative imterpretation of 
statutory authority and judicial precedents have obtained 
services through contracts with the industrial community. 
A change in Government procurement practices as funda- 
mental as that contemplated by the draft opinion should 
be effected by an act of the Congress. 


“The Congress has specifically established the authority 
of NASA to enter into contracts including service con- 
tracts. The National Aeronautics and Space Act of 1958, 
as amended (42 U.S.C. 2451) provides in section 102(c): 


The aeronautical and space activities of the United 
States shall be conducted so as to contribute materially 
to one or more of the following objectives:—(8) The 
most effective utilization of the scientific and engi- 
neering resources of the United States, with close 
cooperation among all interested agencies of the United 
States, in order to avoid unnecessary duplication of 
effort, facilities and equipment. 


“Section 203(b) authorizes the Administrator: 


(5)... to enter into and perform such contracts, 
leases, cooperative agreements, or other transactions, 
as may be necessary in the conduct of its work and on 
such terms as it may deem appropriate, ... with any 
person, firm, association, corporation, or educational 
institution. (Emphasis supplied). 


“NASA’s existing authority under its organic act to use 
support services contracts has been recognized in NASA’s 
annual authorization legislation. (NASA Authorization 
Act, 1966, June 28, 1965) (P.L. 89-53) The language in 
this Authorization Act provides, in Section 1(d): 


(2) maintenance and operation of facilities, and sup- 
port services contracts may be entered into under 
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the ‘Administrative operations”’ appropriation for 
periods not in excess of twelve months beginning at 
any time during the fiscal year. 


‘‘Jdentical provisions appear in the NASA. Authorization 
Acts 1967 and 1968. (P-L. 89-528 and P.L. 90-67) The 
Independent Offices Appropriation Act of 1966, August 16, 
1967, P.L. 89-128, provides: “That contracts may be entered 
into under this appropriation for maintenance and opera- 
tion of facilities, and for other services, to be provided 
during the next fiscal year.’ Similar language appeared 
in the 1967 Appropriation Act for 1968. While admittedly 
this legislation was enacted to provide for fiscal year cross- 
over authority, nonetheless it gives a clear indication of 
Congressional recognition of NASA’s authority to enter 
into support services contracts. 


“The court in Powell v. United States Cartridge Co., 339 
U.S. 497 recognized the Government’s right, and indeed its 
obligation under our free enterprise system of Government, 
to use the resources and capability of private industry to 
the maximum extent possible. The court at p. 506 stated: 


It would have been simple for the government to 
have ordered all of this production to be done under 
governmental operation as well as under governmental 
ownership. To do so, however, might have weakened 
our system of free enterprise. We relied upon that 
system as the foundation of the general industrial 
supremacy upon which ultimate victory might depend. 
In this light, the government deliberately sought to 
insure private operation of its new munitions plants. 


In these great projects built for and owned by the 
Government, it was almost inevitable that the new 
equipment and materials would be supplied largely 
by the Government and that the products would be 
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owned and used by the Government. It was essential 
that the Government supervise closely the expeditures 
made and the specifications and standards established 
by it. These incidents of the program did not, however, 
prevent the placing of managerial responsibility upon 
independent contractors. 


The relationship of employer and employee between 
the worker and the contractor appears not only in 
the express terminology that has been quoted. It 
appears in the substantial obligation of the respondent 
contractors to train their working forces, make job 
assignments, fix salaries, meet payrolls, comply with 
state workmen’s compensation laws and social security 
requirements and to ‘do all things necessary or con- 
venient in and about the operating and closing down 
of the Plant, ...’ 


“The CSC Office of General Counsel draft opinion is at- 
tempting to upset well established procurement practices 
through questionable legal means. The existing authority 
of Executive departments and agencies to contract for 
support services in the manner exemplified by the Melpar 
and EMR contracts has long been recognized by the Con- 
gress, the Courts, and the Executive departments and agen- 
cies including the Bureau of the Budget. A fundamental 
change in these practices, such as proposed by the draft 
opinion, is more properly within the province of the Con- 
gress of the United States. In addition the effect of the 
draft opinion is to allow parties suing the Government, 
either for Federal personnel benefits, or for tort, to rely 
on the opinion as a basis for such action. 


‘<Conclusion 


“Based on the foregoing analysis, the question of employ- 
ment by the Government is a federal question which is 
governed by federal law. Under the applicable federal 
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law Melpar, Inc., and Electro-Mechanical Research, Inc., 
are independent contractors. Secondly, the criteria for 
federal employment codified in 5 U.S.C. 2105(a) are con- 
trolling with respect to the status of the contractor em- 
ployees. Since the employees of Melpar and EMR do 
not meet these criteria, they are not employees of the 
Government. Therefore, it is concluded that Melpar and 
EMR contracts, both as written and administered, do not 
violate the federal personnel laws and are a proper and 
legal exercise of NASA contracting authority.” 


Answer of National Council of Technical Service Industries, 
Intervenor, to Plaintiffs’ Complaint 

Intervenor National Council of Technical Service Indus- 
tries (herein ‘‘NCTSI’’), a not-for-profit membership cor- 
poration organized and existing under the laws of the 
District of Columbia with its principal place of business 
in the District of Columbia, by counsel, files this Answer 
in compliance with Rule 24(c) of the Federal Rules of 
Civil Procedure and respectfully answers and alleges as 
follows: 


1. NCTSI is without knowledge and information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraph 1, except that it specifically denies that any 
of the acts of the defendants thereinafter alleged are 
arbitrary, unlawful and capricious. 


2. NCTSI is without knowledge and information sufficient 
to form a belief as to the truth of the allegations con- 
tained in paragraph 2. 

3. NCTSI admits the averments of sentence 1, paragraph 
3. NCTSI denies the averments of sentence 2 of paragraph 
3. 


4. NCTSI is without knowledge and information sufficient 
to form a belief as to the truth of the allegations con- 
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tained in sentence 1 of paragraph 4. NCTSI denies the 
averments of sentence 2 of paragraph 4. 


5. NCTSI denies the averments contained in paragraph 
5. 


6. To the degree that paragraph 6 sets forth factual 
assertions, NCTSI denies such averments. 


7. NCTSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 7. 


8. NCTSI denies the averments contained in paragraph 8. 


9. NCTSI admits the averments of sentence 1 of para- 
graph 9. NCTSI denies the averments of sentence 2 of 
paragraph 9. NCTSI is without knowledge and information 
sufficient to form a belief as to the truth of the allegations 
contained in sentence 3 of paragraph 9. NCTSI denies 
the averments of sentence 4 of paragraph 9. 


10. NCTSI denies the averments of paragraph 10. 
11. NCTSI denies the averments of paragraph 11. 
12. NCTSI denies the averments of paragraph 12. 


13. NCTSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations 
contained in the heading sentence of paragraph 13, except 
that it specifically denies the averments relating to the 
<“<total illegality of these arrangements .. .” NCTSI is 
without knowledge and information sufficient to form a 
belief as to the truth of the allegations contained in sub- 
paragraph (a) of paragraph 13. NCTSI is without knowl- 
edge and information sufficient to form a belief as to the 
truth of the allegations contained in subparagraph (b) of 
paragraph 13, except that it admits that NAGA has con- 
tracts with Northrop Corporation of Huntsville, Alabama 
and Federal Electric Corporation. NCTSI is without knowl- 
edge and information sufficient to form a belief as to the 
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truth of the allegations contained in subparagraphs (c), 
(a), and (e) of paragraph 13. 

14. NCTSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations con- 
tained in paragraph 14, except that it admits that the 
document marked Exhibit B to the Complaint was released. 


15. NCTSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 15. 

16. NC'TSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 16. 


17. NCTSI admits that Exhibit C was rendered as as- 
serted in the paragraph and that the quotations set forth 
are exerpts from Exhibit C. NCTSI specifically denies 
that these excerpts form an accurate and true statement 
of the conclusions and findings of that report. 


18. NCTSI admits that Exhibit D was rendered as as- 
serted in the paragraph and that the quotations set forth 
are excerpts from Exhibit D. NCTSI specifically denies 
that these excerpts forma an accurate and true statement of 
the conclusions and findings of that report. 


19. NCTSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 19. 


20. NCTSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 20, except that NCTSI specifically 
denies the averments of ‘‘totally unlawful personnel con- 
tracts,” ‘‘the illegal employment of thousands of non-civil 
service employees of these private contractors who are 
unlawfully working for the Government,” and ‘‘the mil- 
lions of dollars in illegal and totally unnecessary fees and 
profits’’. 
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21. NCTSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 21. 

22. NCTSI denies the averments of paragraph 22. 

23. NCTSI is without knowledge and information suff- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 23. 

24. NCTSI is without knowledge and information sufii- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 24. 

25. NCTSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 25. 

26. NCTSI is without knowledge and information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 26. 

27. NCTSI is without knowledge and information suff- 


cient to form a belief as to the truth of the allegations 
contained in paragraph 27. 


28. NCTSI is without knowledge and information sufi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 28. 


29. NCTSI is without knowledge and information sufi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 29, except that, on information and 
belief, NCTSI avers that responsible officials in the Civil 
Service Commission have notified the President of plain- 
tiff Union by telegram asserting that the Opinion of the 
General Counsel of the Civil Service Commission referred 
to in paragraph 18 of the Complaint applies only to the 
two NASA support service contracts at Goddard Space 
Center and has no applicability to the legality of any 
other NASA support service contracts at Marshall Space 
Center or elsewhere, not specifically examined in the Civil 
Service Opinion. 
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30. NCTSI is without knowledge and information suff- 
cient to form a belief as to the truth of the allegations 
contained in paragraph 30. 


31. NCTSI denies the averments of paragraph 31. 
32. NCTSI denies the averments of paragraph 32. 


AFFIRMATIVE DEFENSES 


1. The Complaint should be dismissed because of the 
failure of plaintiffs to exhaust their administrative reme- 
dies; because plaintiffs have a plain and adequate remedy 
at law and cannot show irreparable injury cognizable in 
equity; and because this suit is an unconsented suit against 
the United States barred by the doctrine of sovereign 
immunity. 

2. The Complaint should be dismissed to the extent that 
it asserts that support service contracts between NASA 
and members of NCTSI are illegal. Plaintiffs are not 
parties to those contracts. They have no standing or ju- 


dicially-cognizable interest which permits them to challenge 
the legality of such contracts. There is no statute that 
vests plaintiffs with such an interest. 


3. In any event, the support service contracts here chal- 
lenged are legal and fully authorized by the applicable 
statutes and judicial and administrative decisions. 


Respectfully submitted, 
Pav A. Porter 
James F. Frrzpatrick 


Attorneys for 
The National Council of Technical 
Service Industries 
Arnotp & PorTER 
1229 -19th Street, N. W. 
January 10, 1968 Washington, D. C. 200386 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3261-67 
Lopce 1858, Amenican FEDERATION oF GOVERNMENT 
EMPLOYEES, ET AL., Plaintiffs, 
Vv. 
James KE. Wess, Administrator, NASA, et al., Defendants. 
Washington, D. C. 
January 11, 1968. 


The above cause came on for hearing of motion for 
preliminary injunction before Taz Honorasiz ALEXANDER 
Horrzorr, United States District Judge, at 10:00 am. 


Appearances: 
For the plaintifis : 
Epwarp L. Mzrrican, Esq. 


For the Defendants: 
Gm, Zoorerman, Eso. 
Asst. United States Attorney 


For the Applicant for Intervention: 
Pauz T. Portes, Esq. 


—__ 


2 PROCEEDINGS 


The Deputy Clerk: Lodge 1858, American Federation of 
Government Employees and others v. James E. Webb and 
others. 

Mr. Merrigan: Good Morning, Your Honor. 

I am Edward Merrigan, counsel for the plaintiffs in this 
case. 

Of course, Your Honor, as you probably know, this is a 
motion for preliminary injunction. 

The Court: That is the only thing I know about it. I 
don’t know what kind of an injunction or anything else. 
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Mr. Merrigan: I know that, Your Honor, and, of course, 
we apologize for this case coming to you at the last minutes, 
but I understand Judge Hart is ill. 

The Court: That is what I am here for. 

Mr. Merrigan: Yes, Your Honor. 

Your Honor, the plaintiffs in this are six employees who 
have been employed for periods up to twenty-nine and 
thirty years at the George Marshall Space Flight Center 
of NASA, the National Aeronautics and Space Administra- 
tion. 

The Court: They have been employed where? 

Mr. Merrigan: At the Marshall Space Flight Center of 

NASA, the National Aeronautics and Space Ad- 

3 ministration, in Huntsville, Alabama. : 

They are joined in this case, Your Honor, by Lodge 

1858 of the American Federation of Government Em- 

ployees, which, of course, Your Honor, is a union of federal 
government employees. 

They sue in this case, Your Honor, Mr. Webb, who is the 
Administrator of the National Aeronautics and Space Ad- 
ministration, and they sue the Civil Service Commissioners, 
the three Commissioners, and those are the defendants in 
the case. 

Now, Your Honor, the relief sought here is that the 
defendant Webb proposes to remove these six employees 
and approximately 650 other Civil Service employees from 
their positions at the Center, without any fault on their 
part, all as part of a reduction in force at the Center. 

The verified complaint before the Court and the affidavits 
show, Your Honor, that these Civil Service employees are 
going to be dismissed unless the Court grants the pre- 
liminary injunction sought today. 

The case was filed approximately two weeks ago. 

The notices of the reduction in force were served on these 
employees around the second week of December. 

NASA, Your Honor, was created pursuant to an 
4 Act of Congress in 1958. 
The Court: What is the ground of your motion? 
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Mr. Merrigan: The ground of the motion, Your Honor, 
is this, that these Civil Service employees—well, let me 
start this way, the ground for the motion, Your Honor. 
is this, that NASA under its own statute, that is, the 1958 
Act which created NASA, requires NASA, as a matter of 
law, to staff its operation and to perform its functions 
solely with Civil Service employees, except to the extent 
that Congress has given specific exceptions by law. That is 
the first ground. We say— 

The Court: Are they hiring other employees in place of 
these? 

Mr. Merrigan: Yes, Your Honor. 

What has happened over a period of the last five or six 
years is that the defendant Webb has embarked upon a 
course of conduct where they have been entering into con- 
tracts with private contractors to furnish non-civil service 
employees to work in the same offices, at the same benches, 
at the next typewriters, with Civil Service employees. 
They pay these contractors a fee to obtain these non-civil 
service employees and to put them to work in the same 

offices and in the same laboratories and in the same 
5 work shops and at the guard posts and at the same 

chauffeur positions, almost man for man down the 
line with Civil Service employees. 

The Court: Are they paid the same salaries? 

Mr. Merrigan: Your Honor, no; what NASA has been 
doing is entering into these contracts which provide that 
NASA pays the contractor. They pay the contractor a fee 
for getting these people, they pay the contractor an in- 
centive award for getting these people and then, of course, 
paying the contractor, the contractor pays the non-civil 
service employees. 

The Court: I understand, but my question implied are 
the employees getting the same pay as Civil Service em- 
ployees? ' 

Mr. Merrigan: In some cases less, In some cases more. 
They are not being paid in accordance with federal law. 
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Also, Your Honor, we say that that violates the pro- 
visions of the Act pursuant to which NASA was created, 
because under that specific Act NASA’s employees are 
supposed to be paid in accordance with the Classification 
Act of 19—whatever it is, Your Honor. 

The Court: Let me see if I understand your statement 
of facts correctly. You mean that instead of having 

government employees perform ordinary routine 
6 clerical functions and mechanical functions at the 

plant, the Administrator makes a contract with an 
outside concern to perform those functions and the outside 
concern brings in its employees to do the work? 

Mr. Merrigan: Yes, Your Honor. 

The Court: Is there anything in the law permitting that? 

Mr. Merrigan: We say absolutely not, Your Honor, and 
besides, as recently as October of 1967 one of the exhibits 
to the verified complaint is an opinion by the General Coun- 
sel to the Civil Service Commission, given to the Com- 
missioners which says that these contracts are absolutely 
illegal, proscribed by federal law, and that they should be 
canceled wherever shown to be illegal. 

We also have annexed— 

The Court: You say these employees are going to be 
separated as of tomorrow? 

Mr. Merrigan: Tomorrow, Your Honor. 

The Court: And how many are there? 

Mr. Merrigan: 640 of them, Your Honor. 

The Court: Is this a class suit? 

Mr. Merrigan: The six plaintiffs sue for themselves, 
Your Honor. Lodge 1858 of the American Federa- 
tion of Government Employees has a collective bar- 
gaining agreement with NASA. 

The Court: There is a collective bargaining agreement? 

Mr. Merrigan: Yes, Your Honor, and they sue in behalf 
of themselves— 

The Court: Is this an economy move or is it a move to 
substitute work by contract for work done by government 
employees? 
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Mr. Merrigan: Well, Your Honor, Congress, as you 
recall, at the last session was very economy minded and, 
of course, NASA was one of the agencies that was told to 
reduce its budget. NASA has to reduce its budget, I mean 
its operating functions, there is no question about it. But 
what NASA is proposing to do, and we say is illegal, is to 
dismiss these federal employees, these Civil Service em- 
ployees, while retaining in the identical work, doing the 
identical functions and will continue to do it after the RIF, 
the contractor employees; and we say, Your Honor, that 
that violates the— 

The Court: Is that an economy move? Will that save 
any money for the Government? 

Mr. Merrigan: I should say it will not because, Your 
Honor, under the exhibits to the complaint the Comptroller 

General says, if you stop paying these fees to the 
8 contractor and if you hire Civil Service employees, 

Mr. Webb, as you are supposed to do, you will save 
the Government $5,000,000 on just two of these contracts 
that he reviewed at the Marshall Center. 

So I think that if Mr. Webb wanted to obey the law, 
number one, and if Mr. Webb wanted to obey the report 
of the Comptroller General to the Congress, which is an- 
nexed to the complaint, and if he wanted to obey the 
opinion of the Civil Service Commission counsel, he would 
terminate these contracts. 

Your Honor; this wouldn’t mean breaching the contracts 
because in March and April these contracts terminate by 
their own terms. They are contracts for one year re- 
newable solely at the option of the Government on their 
anniversary date. So in March Mr. Webb could well com- 
ply with the instructions of the Congress to reduce his 
budget by terminating these contracts at least to the extent 
necessary to keep these employees. 

None of them have done a thing. They are not charged 
with anything, they are simply being reduced because they 
are bodies— 
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The Court: Is it the plan of the Administrator not to 
renew the contracts, as well as to dismiss the Civil 
9 Service employees? 

Mr. Merrigan: There is every indication in the 
world that the Administrator intends to continue these con- 
tracts in full force and effect. The only thing that he has 
done under those contracts as a sort of quid pro quo, to 
make it look fine, is to reduce some of the contract em- 
ployees while he is reducing some of the Civil Service 
employees. 

The Court: What type of Civil Service employees are 
involved here? 

Mr. Merrigan: We would have some veteran employees, 
Your Honor, who, as you know, have a veteran’s preference. 
The Court: No, I mean what type of work do they do? 

Mr. Merrigan: Well, let’s start with the lowest and go 
to the top. We have chauffeurs, we have guards who patrol 
the base. In fact, Your Honor, let me stop with the guards 
for a minute. Congress has provided that insofar as 
guards and custodial employees are concerned, no non- 
preference, that is, no veteran employee, even a non- 
veteran— 

The Court: My question to you is—don’t go off on a 
tangent— what types of employees are involved? 

Mr. Merrigan: Starting with chauffeurs, guards, Wage 

Board employees— 
10 The Court: I mean what work do they do? 

Mr. Merrigan: Metal workers, carpenters, plumb- 
ers. 

The Court: So-called Wage Board employees are not 
Civil Service, are they? 

Mr. Merrigan: They are Civil Service, Your Honor, but 
they are paid on a basis of a wage board determination of 
what is a fair rate and that is keyed to some degree with 
industry. 

Now when you go up the line— 

The Court: These employees are mechanics, in other 
words? 
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Mr. Merrigan: Mechanics. 
The Court: That is what I wanted to know. 
Mr. Merrigan: I apologize, Your Honor. They are 
mechanics. Then you go up the line, Your Honor— 
The Court: You mean the Administrator proposes to 
contract out this mechanical work to a contractor and 
have it done by contractor’s employees at the government 
plant? 
Mr. Merrigan: Yes, Your Honor. 
The Court: Very well. 
Mr. Merrigan: And these contracts, of course, are not 
the kind of contracts that provide for the building of a 
rocket or the building of a space ship. It just means 
11 in order to avoid hiring a Civil Service man you 
get a contractor in, you make a contract with him and 
cover up the whole thing because it looks like a space con- 
tract and you employ a bunch of non-civil service employees. 
Going up the line, you’d have secretaries, Your Honor, 
you’d have engineers who are Civil Service engineers 
versus contractor engineers, all working together perform- 
ing the same work. 
The Court: By engineers do you mean professional en- 
gineers? 
Mr. Merrigan: Yes, Your Honor. 
The Court: I thought you said all these people were 
mechanics, Wage Board employees. 
Mr. Merrigan: No, Your Honor, I started at the bottom 
and I said I would work up. 
The Court: Just enumerate the types of employees, with- 
out any comment. 
Mr. Merrigan: All types of employees, Your Honor, from 
professional employees on down to the most menial type. 
The Court: Will you enumerate the types of employees, 
please? 
Mr. Merrigan: Your Honor. as I stated before, me- 
chanics, chauffeurs, guards, secretaries, specialists, 
12 _— technicians. 
The Court: What do you mean by specialists? 
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Mr. Merrigan: A man is an industrial specialist, such 
as the plaintiff Brouillette. He works his way up from 
a mechanic and then they call him an industrial specialist. 

Engineers who perform work as an engineer, aS a pro- 
fessional, Your Honor. Most of them are Civil Service 
employees— 

The Court: In other words, they are in various grades. 

Mr. Merrigan: Yes. 

The Court: How many are there who are affected by 
these notices? 

Mr. Merrigan: 640, Your Honor. 

The Court: How many employees are there altogether 
at that particular plant? 

Mr. Merrigan: 13,000, including Civil Service and con- 
tractor. 

The Court: And they are dismissing 600 out of the 
13,000? 

Mr. Merrigan: 640, Your Honor. 

The Court: And how much notice have they had? 

Mr. Merrigan: They have had, Your Honor, since 
13. December 6th. 

The Court: They have had a little more than a 
month’s notice. 

Mr. Merrigan: That is correct, Your Honor. 

The Court: Of course, many of them, I presume, will 
have accumulated leave, won’t they? 

Mr. Merrigan: Some, Your Honor, will have, yes, ac- 
cumulated leave. 

But, Your Honor, of course, upon these dismissals, after 
30 years of government service these people now are faced 
with unemployment. That is first of all. 

Some of them, to gain any employment, will have to 
travel from Huntsville, Alabama to places like New Orleans, 
where there is an installation, other out to California, some 
to Florida. 

The Court: Is the agency offering them other jobs in 
other plants, other stations? 
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Mr. Merrigan: In a very, very small percentage of the 
cases the agency has tried to place some of them in other 
jobs. In the great majority of cases the answer is n0, 
they will have to shift for themselves. 

In some cases, Your Honor, as the affidavits show, they 

will have to sell their homes, they will have to break 
14 their leases, they will have to take their children out 
of school, and they will suffer all sorts of irreparable 
damages, Your Honor, that cannot possibly be prevented. 

Now, Your Honor, as we say, this violates the 1958 Act 
and I have more specifically in mind 42 USC 2473(b). 

The Court: What Act are you talking about? I can’t 
bear in mind every section of 50 different titles of the 
United States Code. 

Mr. Merrigan: I understand that, Your Honor. What I 
am talking about there is the National Aeronautics and 
Space Act of 1958. 

The Court: What provision? 

Mr. Merrigan: 42 USC 2473(b). 

The Court: What does it provide? 

Mr. Merrigan: It provides, Your Honor— 

The Court: Give me that citation again. 

Mr. Merrigan: 42 USC 2473(b). 

The Court: Very well. 

Mr. Merrigan: 2473, Your Honor, is the section, it is 
the heart of the Act, it is the heart of the 1958 act. First 
of all, it tells NASA what its functions are to be. It is to 
carry out space activities. Then in the very next sec- 

tion Congress says, in the performance of its 
15 functions the Administrator is authorized to appoint 

and fix the compensation of such officers and em- 
ployees as may be necessary to carry out such functions, 
such officers and employees shall be appointed in accordance 
with the Civil Service laws and their compensation fixed 
in accordance with the Classification Act of 1949. 

The only exception to that, Congress goes on specifically 
to state, is that NASA has the right to hire 425 scientific, 
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engineering and administrative perosnnel without reference 
to the Civil Service laws. 

The evidence before the Court shows that out of those 
13,000 employees at the Center 45 percent now, today, are 
non-civil service contractor employees and 55 percent are 
civil service. So, they have gotten these non-civil service 
people, for these fees paid to contractors, up to almost 
6,000 out of 13,000. We say that violates that provision of 
the law. 

Your Honor, we also contend in this case that NASA’s 
actions here violate the job retention rights of these em- 
ployees under Title 5 of the United States Code 3502. In 
that section, Your Honor, which I know you are familiar 
with because I think you have had cases of this nature, it 

says that a preference eligible employee, which, of 
16 course, is a Civil Service— 
The Court: What is the point you are raising? 

Mr. Merrigan: The point is, Your Honor, that Title 5 
of the United States Code says that a Civil Service em- 
ployee cannot be removed in a reduction in force when a 
competing employee without equal or more retention rights 
is retained, a competing employee. 

The Court: Give me that section number again, please. 

Mr. Merrigan: Title 5 USC 3502. 

The Court: Very well, you may proceed. 

Mr. Merrigan: As I say, Your Honor, that section spe- 
cifically says that a preference eligible employee is en- 
titled to be retained in preference to other competing em- 
ployees. 

Then 3502(a) sets forth that the Civil Service Commis- 
sion shall— 

The Court: Suppose we go back. Let’s take one step 
at a time. You referred to 2473(b). That is a section 
with many sub-paragraphs. 

Mr. Merrigan: I am talking about (b) (2), Your Honor. 

The Court: Are you referring to the provision 
17 reading, ‘‘To appoint and fix the compensation of 
such officers and employees as may be necessary to 
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carry out such functions,’’ is that the provision you are 
referring to? 

Mr. Merrigan: Yes, and the provision on the next page, 
Your Honor, right at the top. 

The Court: Yes. There is nothing here about contract- 
ing out the performance of— 

Mr. Merrigan: No, there certainly isn’t, Your Honor. 

The Court: What is the section in Title 5 you rely on? 

Mr. Merrigan: 3502, Your Honor. 

The Court: What provision of it do you rely on? 

Mr. Merrigan: Well, Your Honor, 3502(a), as you notice 
says that the Civil Service Commission shall prescribe 
regulations for the release of competing employees in a 
reduction in force which give due effect to, one, tenure of 
employment, military preference, length of service, ef- 
ficiency of performance ratings. 

So, the first thing we will have to do, Your Honor, in 
just a moment, is look at the Civil Service Commission 
Regulation. 

The Court: That is correct. 
18 Mr. Merrigan: Then you go over, Your Honor, 
to 3502 for a moment and it says a preference eligible 
employee whose efficiency or performance ratings is good 
or satisfactory is entitled to be retained in preference to 
other competing employees. 

The point here, Your Honor, is that all of these employees 
being removed are, one, preference eligibles, these Civil 
Service employees, and for this case it is conceded that 
all have performance ratings which are good or satis- 
factory. No one contends that they have bad performance 
ratings. 

The Court: Are many of these men preference eligibles? 

Mr. Merrigan: They are all preference eligibles. 

The Court: On what basis? 

Mr. Merrigan: Under the definition of preference eligible, 
Your Honor. If you will abide with me just a moment, 
please— 
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The Court: Suppose you tell me in your own words, Mr. 
Merrigan. 

Mr. Merrigan: They are preference eligibles because 
that is the definition of a preference eligible, Your Honor. 
I think it is 5 USC— 

The Court: Don’t read me anything, just tell me 
19 what a preference eligible is, will you please? 
Mr. Merrigan: If Your Honor will give me jast— 

The Court: No, look up and tell me. Never mind the 
book. What is a preference eligible? 

Mr. Merrigan: A preference eligible is defined in Title 5. 

The Court: What is he? 

Mr. Merrigan: A Civil Service employee, Your Honor, 
in effect. A preference eligible is a Civil Service employee. 

The Court: You mean every Civil Service employee is 
a preference eligible, is that what you contend? 

Mr. Merrigan: Every Civil Service employee who has a 
permanent appointment, Your Honor, that is correct. 

The Court: Is a preference eligible? 

Mr. Merrigan: That is correct, Your Honor. 

The Court: Very well. 

Mr. Merrigan: I can give you the section. This is 
something I can’t remember offhand, unfortunately, Your - 
Honor, I think it is 3511, but I may be wrong about that. 

The Court: Well, proceed. You have answered my 
question. 

I did not understand that every permanent Civil 
20 Service employee was 4 preference eligible. I 
thought a preference eligible was an employee who 

had veteran’s preference. 

Mr. Merrigan: No, that used to be the definition of 
preference eligible, but Your Honor will notice that Title 
5 was re-codified in 1966 and a preference eligible is defined 
in Title 5 as a Civil Service employee who has a permanent 
appointment, as distinguished from one who has a tem- 


porary. 
The Court: I think you better find that definition, then, 
because that is new to me. 
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Mr. Merrigan: 5 USC 7511, Your Honor. 

The Court: Suppose you read that definition. 

Mr. Merrigan: It defines a preference eligible employee 
to mean a permanent or indefinite preference eligible who 
has completed a probationary or trial period as an em- 
ployee of an executive agency or as an individual em- 
ployed by the Government of the District of Columbia, but 
does not include an employee whose appointment is re- 
quired by Congress to be confirmed by or made with the 
advice and consent of the Senate, except an employee whose 
appointment is made under 3311 of Title 39. That is a 
preference eligible. 

The Court: Very well. 

Mr. Merrigan: Now the Civil Service Commission, 

21 Your Honor, under 3502 has adopted regulations, as 

I know Your Honor knows, and the specific provi- 

sion is 5 OFR, Your Honor, 20.5, as I recall, and spe- 

cifically, Your Honor, in that provision the Civil Service 

Commission states bluntly that a preference eligible Civil 

Service employee cannot be reduced in a reduction in force 

while competing employees with less retention rights are 
retained. 

In this case we say the non-civil service employees have 
no retention rights whatsoever and they are working at 
the NASA Center, they are being paid with NASA’s funds, 
they are being supervised by NASA Civil Service em- 
ployees, they are working side by side with these Civil 
Service employees and they are performing the identical 
work as these Civil Service employees. 

Any doubt about that, Your Honor, is dispelled by one 
of the exhibits to the affidavit in this case, which sets forth 
the manpower status summary of the Center as of the 
current time. The first one shows on-board Civil Service 
personnel and the other one shows on-board support con- 
tractor personnel. These sheets show, Your Honor, that 
in every function at the Center there are hundreds of Civil 
Service and hundreds of contractor employees employed by 
the Agency working simultaneously together. 
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22 The Court: And none of the contract employees 
are being severed, is that it? 

Mr. Merrigan: They have severed some of the contract 
employees, Your Honor, as I mentioned a while ago, as 
a sort of effort to say, well, we are giving some sort of 
quid pro quo, we are reducing contractor people. 

The burden of our case, Your Honor, is that, in line with 
the recent opinion of the Civil Service Commission, as 
long as you retain these contractor employees, non-civil 
service people, in the same jobs, at the same place, working 
side by side, these are people employed pursuant to illegal 
contracts, they are illegally employed, and under the stat- 
utes they have no retention rights and therefore you can’t 
reduce these people until you— 

The Court: Whose opinion is that? 

Mr. Merrigan: The Civil Service Commission, and it is 
attached— 

The Court: A formal ruling of the Civil Service Com- 
mission? Have you a copy of it here? 

Mr. Merrigan: It is an exhibit to the complaint, Your 
Honor. 

The Court: I am not going to go through the voluminous 

file when counsel is here and can give me a copy- 
23 Mr. Merrigan: Exhibit D, Your Honor. 
The Court: That is one advantage of oral argu- 
ments, the Judge can ask questions, whereas— 

Mr. Merrigan: It is not this whole book, Your Honor 
(indicating). 

The Court: Give me the particular opinion that you rely 
on. 

Mr. Merrigan: Would you give that to His Honor, please? 

The Court: This is not an opinion of the Commission, 
this is an opinion of the General Counsel of the Commis- 
sion. 

Mr. Merrigan: That is correct, but the Commission— 

The Court: I think that makes a difference. 

Mr. Merrigan: —the Commission has adopted it, Your 
Honor. 
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The Court: This is a long opinion. Suppose you point 
out the particular passages in it. 

Mr. Merrigan: Yes, Your Honor. 

The Court: Mark the particular passages you rely on 

with a pencil mark of some kind. 
-Mr. Merrigan: Well, at page 36, Your Honor, the Counsel 

sets forth his conclusions. 


' 24 The Court: That is what I want. 


Mr. Merrigan: Here they are, Your Honor. 

The Court: Thank you. Very well, you may proceed. 

Mr. Merrigan: In that opinion, as Your Honor noted, the 
Counsel concluded, really, that NASA has no legal au- 
thority to contract for personnel services without regard to 
the personnel laws. That is number one. 

Then his next heading, Your Honor, Conclusions, ‘‘The 
contracts under review are unauthorized.”’ The third pro- 
vision in his opinion is, ‘‘The contracts under review do 
not conform to Executive Branch policy.”? He then con- 
cludes, ‘‘The Civil Service system can supply the necessary 
personnel.’”? Finally, he concluded— 

The Court: This opinion was rendered in connection 
with what? 

Mr. Merrigan: Since 1962, Your Honor, or maybe pre- 
vious to that, I don’t recall, but since 1962 the General 
Accounting Office and the Civil Service Commission have 
been investigating NASA’s contract practices and— 

The Court: This opinion was rendered in connection with 
this particular agency and not some other agency? 

Mr. Merrigan: No, Your Honor, in this agency. This 

is the Goddard Center, as opposed to the Marshall 
25 Center. The two Centers are identical. The con- 

tracts are form contracts, they are substantially 
identical. 

The Court: I might say I used to be a government em- 
ployee for 21 years and this is the first time I have heard 
of government agencies on a large scale instead of hiring 
employees, contracting out for services to be performed in 
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government departments. You might as well do away 
with the Civil Service law if that practice is accepted. 

Mr. Merrigan: It is a dead letter. On the 13th of 
January— 

The Court: Certainly none of the regular executive de- 
partments ever do that, so far as I am aware. 

Mr. Merrigan: I think the Defense Department has been 
guilty of this defaleation from time to time, Your Honor, 
and I would to just hand Your Honor— 

The Court: I think there was some agency Or other 
that contracted out the cleaning and janitorial services and 
I think that was stopped. 

Mr. Merrigan: Your Honor, this situation has gotten 
so bad at the Marshall Center that guards who under 5 
USC 3310 must be veteran preference employees, have been 
completely removed and that is a complete contractor 

situation now. Custodial employees who are sup- 
26 posed to be entirely preference eligibles at the 

Center, the majority of these are contractor em- 
ployees today. 

Here I have in my hand an exhibit that was put in this 
case yesterday by the proposed intervenor and it quotes— 

The Court: Who is the proposed intervenor? 

Mr. Merrigan: It is an association called the—well, it 
is an association that, really, lobbies for these contractors 
here in Washington. 

The Court: What is the name of the intervenor? 

Mr. Merrigan: The National Council of Technical Service 
Industries. 

The Court: I see. That is not before me on this motion, 
Mr. Merrigan. 

Mr. Merrigan: No, Your Honor. I was referring to an 
exhibit that came in. I didn’t know about it until— 

The Court: Is that in the record on this motion? 

Mr. Merrigan: Well, Your Honor, what it is is a page 
from testimony given by the defendant Webb. 

The Court: I understand. Is that part of the record on 
this motion? 
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Mr. Merrigan: Not in my papers. It came from the in- 
tervenor, Your Honor. What it points out— 
27 The Court: I shall only consider the papers which 
are before me on this motion, Mr. Merrigan. 

Mr. Merrigan: All right, Your Honor. 

The Court: Is there anything else you would like to say? 

Mr. Merrigan: Yes, Your Honor, I would, please. 

After the opinion was rendered by the General Counsel 
to the Civil Service Commission which is before Your 
Honor, NASA wrote to the General Counsel and wrote to 
the Commission, saying we plan to rectify all these viola- 
tions. That is part of the record before Your Honor. If 
they cannot be remedied, NASA will take all necessary 
action to have these functions performed by Civil Service 
employees. 

The Court: When was that letter written? 

Mr. Merrigan: That letter was written in 1967, after 
that opinion was— 

The Court: When in 1967? 

Mr. Merrigan: September or October, Your Honor. at 
the time that opinion was made available to NASA by the 
Civil Service Commission. 

The Court: When was this opinion rendered? 

Mr. Merrigan: It is dated October ’67. It was given 

to NASA in draft form, as I understand it, in either 
28 August or September of ’67. 
The Court: When was it issued? 

Mr. Merrigan: October of 67, Your Honor. In other 
words, it is recent. 

And the papers before the Court today, the affidavit of 
NASA, shows today two things: one, NASA still doesn’t 
know which of its functions it claims are violating the law 
and, therefore, it proposes, after this reduction in force, 
to continue to investigate for a while to determine what is 
legal and what is illegal. 

The Civil Service Commission, on the other hand, files 
an affidavit saying that it too intends to continue to in- 
vestigate. 
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We say, Your Honor, that while these agencies are 
trying to determine what is legal and what is not legal at 
the Center, these employees should be retained until they 
can determine what is a violation of law and what isn’t. 

The Court: Very well. 

Mr. Merrigan: Briefly, Your Honor, if I can, there are 
precedents in this circuit. First of all, of course, Your 
Honor, I think you are familiar with Reynolds against 
Lovett, which was a decision of the Cirenit Court here 

which held that the Secretary of the Navy, who 
29 changed his policy and wanted to retain non-pref- 

erence employees over preference employees, had no 
right to do that, that the law governed, not his policy. 

Roth against Brownell, that is a case I am sure Your 
Honor is familiar with, it involved the Department of 
Justice, where Attorney General Brownell simply removed 
Mr. Roth without any reference whatever to the Civil 
Service laws. The Court of Appeals directed that he be re- 
instated. In that decision by the Court of Appeals cer- 
tiorari was denied by the Supreme Court. 

More specifically, Your Honor, with regard to the right 
of the Court to preserve the status quo here until the 
issues can be determined, first, by the Civil Service Con- 
mission in the administrative proceeding, not by the Court 
on the merits first, but the Commission itself, and at the 
end of the Commission’s proceedings, by the Court, if 
necessary, that is, when we get jurisdiction, such as Rey- 
nolds against Lovett, there is a decision of this Court by 
Judge Youngdahl in Group against Finletter, where he— 

The Court: The Court has no doubt as to its power to 
issue an injunction. 

Mr. Merrigan: All right, Your Honor. 

We say, Your Honor, too, if you please, that the 

30 Court, in granting this injunction, would not only 
be granting this injunction to protect the rights of 

the plaintiffs against irreparable damage but you would be 
granting this injunction in the public interest to permit the 
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defendants time to put into effect the opinion of the Civil 
Service Commission and also, Your Honor, it would stop 
the government from this situation: if these people are 
reduced and put off the base tomorrow and then they 
appeal to the Commission and six months from now, eight 
months from now, the Commission rules they were illegally 
dismissed, the government under the back pay act would 
have to pay them all their back pay— 

The Court: It won’t if they get another job in the 
meantime, and if they don’t get another job they will have 
to show that they made diligent efforts to get another job. 

Mr. Merrigan: Indeed, but, Your Honor, to the extent 
that the government has to pay under the Act the govern- 
ment would be suffering damage there too. So, what I am 
trying to say, this is not a case where the injunctive relief 
granted by the Court wouldn’t help the government. 

The Court: What is the permanent relief that you ask 
in this action? 

Mr. Merrigan: In this action, Your Honor, we would ask 

the Court, after the status quo is preserved— 
31 The Court: What is the permanent relief that you 
ask? i 

Mr. Merrigan: A permanent injunction, Your Honor. 

The Court: A permanent injunction against what? 

Mr. Merrigan: Against the removal of these people from 
their positions. We also ask the Court to grant a declara- 
tory judgment that the contracts which are being main- 
tained at the base are illegal. am 

The Court: Very well. Thank you. 

Mr. Zimmerman. 

Mr. Zimmerman: May it please the Court, counsel has not 
advised the Court that there are some 200 or 300 appeals 
pending before the Civil Service Commission from these 
reduction in force actions and that there is before the 
Court, as Government Exhibit No. 2, an affidavit by the 
Chairman of the Civil Service Commission advising that 
they are entertaining these appeals, that they will rule 
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upon the questions, and that we have moved and suggested 
to the Court, rather, that they have failed to exhaust their 
administrative remedies, that equity jurisdiction is totally 
‘lacking here. 
The Court: But while these appeals are pending before 
the Civil Service Commission will the severance from 
32 employment go into effect? 

Mr. Zimmerman: Certainly, as in every ordinary 
employee case, as Your Honor is very well familiar, as in 
Beard v. Stahr, where the officer was to be separated and 
the Supreme Court, when the case came up from the order 
entered— 

The Court: In other words, the appeal to the Civil Serv- 
ice Commission— 

Mr. Zimmerman: Is a post— 

The Court: —does not temporarily stay the separation, 
does it? 

Mr. Zimmerman: That is correct, Your Honor, but they 
have an adequate and plain remedy. Congress has pro- 
vided that if the Court ultimately orders reinstatement be- 
cause of violation of law, that they shall receive full back 
pay and allowances. 

The Court: I don’t think that is an adequate remedy for 
a person who has a wife and children and who has to pay 
rent and grocery bills from month to month. 

Mr. Zimmerman: This is true in every employee dis- 
charge case, Your Honor, and I have never known this 
Court to depart from the rule—I am speaking of Your 

Honor—that where the remedy is adequate, and I 
33 suggest that the Courts have heretofore not held 
that the fact the employee must get himself another 
job where he claims his removal is illegal, is a factor that 
the Court weighs at the time when someone comes in 
before they have exhausted their administrative remedies. 

Now, I would like to further suggest to this Court that 
the leading decision in this Cirenit, Young v. Higly, which 
we cite in a memorandum, and I will give you the citation 
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in a moment, Your Honor, holds that they must exhaust 
their administrative remedies and the Court does not have 
jurisdiction otherwise. 

The Court: Of course they have to exhaust their ad- 
ministrative remedies before they can get relief by way of 
final judgment. I don’t think that deprives the Court of 
the right to issue a preliminary injunction to maintain the 
status quo. 

Mr. Zimmerman: I concede that, Your Honor, except 
that I add, to what Your Honor has stated, that where they 
cannot show that the remedy at law is inadequate—and 
we differ very strongly with Your Honor’s statement, if 
I may be permitted to do so— 

The Court: Of course. That is often counsel’s func- 

tion. 
34 Mr. Zimmerman: —that the separation, followed 
by post-separation remedies, is not an adequate 
remedy in an employee discharge case, here a separation 
under reduction in force. The cases are legion in this cir- 
cuit on separation. 

May I also add this, Your Honor, we have filed an af- 
fidavit by the Administrative official most familiar with 
the matter in NASA, indicating that there is no violation 
of the Civil Service Commission opinion, that they are 
working to see to it that the defects which the Commission’s 
General Counsel found at another space center—the opinion 
referred to—is worked out in all NASA installations so 
that the Civil Service Commission and the Administrator 
combined will see eye to eye on future operations. 

Now, Your Honor, I should like to— 

The Court: I would like to ask you this, is counsel for 
the plaintiff correct in his statements of facts that a lot of 
functions at this particular station and other stations of 
this agency are performed by employees who are not 
government employees but who are furnished by contract? 
Ts that a correct statement of facts? 

Mr. Zimmerman: That is a correct statement of fact. 
There is work done under a contract research and de- 
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velopment authorization by Congress, both on-site 
35 and off-site by contractor personnel. 

The Court: I can understand contracting out re- 
search work, say, at a college laboratory, you wouldn’t 
have to hire Civil Service employees. But here is a 
government agency in @ government building, I am as- 
tounded that instead of hiring employees under the Civil 
Service and other acts, it makes a contract with a con- 
tractor to furnish the services and he brings in his own em- 
ployees. Isn’t that a violation of the Civil Service law on 
its very face? 

Mr. Zimmerman: Not necessarily, Your Honor. 

The opinion of the General Counsel, to which counsel 
has adverted, does not say that all such contracts are 
illegal, and any implication by counsel that this is the pur- 
port of that opinion is incorrect. 

I should like, if Your Honor desires to pursue this point, 
refer to that opinion and indicate the circumstances under 
which the General Counsel said it might be unlawful. 

The Court: I would be glad to have you do so. I don’t 
want to interfere with your train of thought or presenta- 
tion, but sometimes during the course of your argument 
I would like to have you discuss the opinion of the General 

Counsel, and not only that, but the general legality 
36 of the idea of hiring employees by contract with a 
contractor instead of hiring individual employees. 

Mr. Zimmerman: I am happy to approach this problem 
from any angle Your Honor desires, so I will follow the 
angle that most interests Your Honor. 

The Court: No, I would like to have you present it in 
your own way. 

Mr. Zimmerman: I choose to address myself to the things 
that interest Your Honor. ° 

The Court: Very well. 

Mr. Zimmerman: For example, Your Honor, GSA, Gen- 
eral Services Administration, has architects on duty, the 
Federal Aviation Administration may have architects on 
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duty, but if they wish to get done a great Government 
building or wish to get done a great airport, like Dulles 
Airport, and know that they want leading architects in the 
country, they will contract out to purchase the services of 
an architectural and engineering firm employing this great 
architect. 

And as Your Honor also well knows, there are so-called 
think factories, corporations around the country which per- 
form services with computers and things of that na- 

ture. 
37 And if Your Honor will recall, when Sputnik went 

up into the outer space a direction was given to 
NAGA that they need get a man on the moon by 1970, so 
that all of the great technological abilities of the United 
States had to be harnessed to do the job and not simply 
to do it by means of an increase of Civil Service employees. 
So that the research and development funds, Your Honor, 


*. 


of NASA were employed to contract out these functions, in 


part. 
‘And I should like to, after I go over the opinion of the 


General Counsel, to refer to the affidavit filed by the NASA 
official indicating wherein they draw the line and are en- 
deavoring to draw the line at the present time. 

If Your Honor— 

The Court: I have no doubt that, of course, when special 
services are required to perform a specific task it is proper 
for the Government to have the work done by contract; but 
unless the picture drawn by plaintiffs’ counsel is erro- 
neous— 

Mr. Zimmerman: Which it is, Your Honor. 

The Court: —as I understand it, a great deal of the 
routine work at the Center is done by these contractor em- 
ployees instead of Civil Service employees. 

Mr. Zimmerman: That is being eliminated where 
38 it oceurs, and the NASA affidavit indicates that in 
any instance where they find side-by-side employment 

they plan to correct it and eliminate it, Your Honor. 
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The Court: I know, but how long is that going to take? 

Mr. Zimmerman: It is not going to take very long, Your 
Honor. 

And furthermore, the Civil Service Commission, on the 
individual appeals of these plaintiffs, the individual plain- 
tiffs in this law suit and any others subject to the reduc- 
tion in force, will look into the facts and to the extent that 
their reduction in force may be contrary to law on the 
record made before the Civil Service Commission, will 
arrive at the proper determination. 

Certainly, Your Honor, the Court is not to be burdened 
with some 640 or 1,000 individual cases when an agency 
exists with primary responsibility to establish these very 
facts in an administrative proceeding, and it is exactly what 
is to occur under this situation with respect to the Civil 
Service Commission and the Commissioner head of the 
Civil Service Commission has so stated in his affidavit. 

But let me address myself to what seemed to be 
39 of great interest to Your Honor, the opinion of the 
General Counsel of the Civil Serivce Commission. 

At page 40 of his— 

The Court: I would say that even without that opinion 
such a plan of operating a Government department is 
illegal. 

Mr. Zimmerman: I think Your Honor ought to reserve 
Your Honor’s judgment on that point until Your Honor has 
heard me out fully. 

The Court: That is only my tentative reaction, Mr. 
Zimmerman. 

Mr. Zimmerman: I trust it is very tentative, Your 
Honor. 

At page 40 of the Civil Service Commission General 
Counsel’s opinion he sums up the elements in a particular 
contractual situation which in his judgment, and I stress 
the judgment of the General Counsel, would tend to in- 
dicate that you no longer have an independent contractor 
arrangement but, rather, an employer-employee or master- 
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servant relationship, and he lists these items, none of which 
he indicates are necessarily exclusively controlling but have 
to be judged in the totality of all the facts, just as in 
40 a tort case, as Your Honor well knows, to determine 
whether there is an independent contractor at work 
or an employee you must look at all the facts. 

‘“‘Performance on-site””—Does Your Honor see that at 
page 40? 

The Court: Yes. 

Mr. Zimmerman: 

‘‘Principal tools and equipment furnished by the Govern- 
ment. 

“Services are applied directly to integral effort of agen- 
cies or an organizational subpart in furtherance of assigned 
function or mission. 

“‘Comparable services, meeting comparable needs, are 
performed in the same or similar agencies using Civil 
Service personnel. 

“The need for the type of service provided can rea- 
sonably be expected to last beyond one year. 

‘The inherent nature of the service, or the manner in 
which it is provided reasonably requires directly or in- 
directly, Government direction or supervison of contractor 
employees in order to adequately protect the Government’s 

interest or to retain control of the function involved, 
41 or to retain full personal responsibility for the func- 

tion supported in a duly authorized Federal officer 
of employee. 

‘‘ Applying these standards, the contracts under review’’ 
—which were the two contracts at another Space Center 
which are under specific review—‘‘and all like them are 
proscribed unless an agency possesses a specific excep- 
tion.”’ 

So, on the facts of those particular contracts the General 
Counsel said look at the totality of the case, looking at the 
totality of the case these violated the independent con- 
tractor situation and became an employer-employee situa- 
tion. 


126 


Now as Your Honor is well aware, Government doesn’t 
always speak on questions of law, on questions of policy, 
with one voice. Government has many functions to 
perform. 

Tn this instance there is an area, a gray area of difference 
between NASA and the Civil Service Commission, to speak 
frankly. That is being reconciled and worked out. 

T should like to bring to the Court’s attention a state- 
ment by James Webb, the Administrator of NASA, in a 
hearing before the Committee on Aeronautical and Space 

Sciences of the United States Senate, 90th Congress, 
42 on November 8, 1967, connected with NASA’s pro- 

posed operating plan for fiscal year 1968. One of 
the Senators, or perhaps it was one of the staff, asked Mr. 
Webb to comment, to state NASA’s position relative to the 
recent decision by the Civil Service Commission—we are 
talking about the General Counsel’s opinion—that certain 
NASA personnel contract procedures are illegal and result 
in the procurement of personnel in violation of the require- 
ments and policies of the personnel laws as administered 
by the Commission. Mr. Webb replied as follows, We have 
had discussions with the Civil Service Commission, we have 
looked at several drafts of that opinion, and I go on to quote 
his words: 

“We have tried very hard to find ways to have both 
the Civil Service Commission and the General Accounting 
Office work with us to develop forms of contracts that they 
would not feel impelled to criticize.” 

I might interject at this point, Your Honor, that as I 
stated, the Civil Service Commission opinion does not 
direct or hold that all contract arrangements are illegal, 
as Your Honor was inclined to think pursuant to the argu- 

ment plaintiffs’ counsel made. 
43 The Court: Naturally, there are many contracts 
that are perfectly legal. 

If the Architect of the Capitol wishes to make a contract 
with a consultant for a specific job, that is an entirely dif- 
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ferent proposition from the performance of day-to-day func- 
tions of the department. 

Mr. Zimmerman: That is a large word, Your Honor, day- 
to-day— 

The Court: For example, I don’t suppose you would 
say that the Department of Justice would have a right to 
make a contract with some concern to operate its file room 
and fire all file clerks and have the contractor bring in its 
own employees to operate the file room. That would be a 
clear violation of law. 

Mr. Zimmerman: May I give you another illustration, 
Your Honor. 

Supposing he has an excellent group of technicians and 
engineers building an excellent booster engine to lift off 
something from the earth and into the atomsphere, and the 
directive from Congress in a statute for NASA says there 
shall not be unnecessary duplication of work and that all 

the resources of the United States shall be brought to 
44 bear upon the problem, and NASA determines that it 

is in the national interest that not only should the 
Government be knowledgeable in this but that the industrial 
base and the scientific base in the universities should also 
be knowledgeable about this matter and determines that a 
cooperative effort is best in this situation and hires GE to 
work on that booster engine at the same time that NASA 
personnel are supervising to be sure that they are not 
wasting the Government’s money; and assume further that 
NASA is working on a different stage of the same matter, 
so that the one is working on one project and the Govern- 
ment laboratory is working on another and a laboratory at 
a university is working on another, but that the result is 
all to be tied together. 

Would Your Honor then say that this violates the Civil 
Service laws? 

Would Congress have contemplated, in setting up re- 
search and development funds, in knowing that NASA is 
doing this very thing through the years, would Congress 
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say, as Your Honor is inclined to think pursuant to coun- 
sel’s argument, that this violates the Civil Service laws? 

There is a job to be done by NASA in this instance. 
NASA has the responsibility. The Civil Service laws, 

NASA’s directives, which I will cover in a moment, 
45 both must be reconciled within reason considering 
the mission assigned. 

The Court: Isn’t the difference between doing a special 
temporary job requiring special skill which can be done by 
contract, and day-to-day operations of a Government 
agency? 

Certainly the day-to-day operations of a Government 
agency could not be contracted out. 

Mr. Zimmerman: I don’t know whether they can or can’t 
if we understand each other on what day-to-day operations 
are of an agency like NASA. What does Your Honor 
mean by the day-to-day operations? 

Day-to-day operations of NASA is to build the hardware 
and the equipment to take manned and unmanned space 
vehicles into orbit and to get the astronauts back to earth, 
and this in the shortest possible time, Your Honor. 

Now what Congress and the Executive determine is wise 
in this area, I should suggest that the courts, as Your 
Honor has often stated, citing DeCatur v. Paulding, that 
sometimes mischief can be accomplished by interjecting the 
courts in an area where they ought not to be, in terms of 
policy, judgment, and so forth. 

Now coming back to Mr. Webb’s statement, he 
46 said, We are working with the Civil Service Com- 
mission and working with the General Accounting 

Office to put the house in order. 

I suggest in this connection, Your Honor, it would be 
well for the Court in this present posture of the matter to 
let it be worked out within the Executive Department, 
which are quite concerned over the problem, have been 
working at it, and an attempt is being made to work it out 
properly. 
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The Court: I am strongly in sympathy with the view 
that you suggest. I don’t think it is the function of the 
Court to work this thing out, certainly not until the three 
Government agencies involved finish their task. 

The only thing that I have to determine this morning 
is whether the Government should be required to keep 
these several hundred people in their jobs until this is 
worked out. 

Mr. Zimmerman: And if you do it for these several 
hundred, Your Honor, which is 560 and others subject to 
reduction in force, a total of 1,000, NASA’s affidavit says 
as to these 560 if the Court were to direct that they be 
retained on duty it would carry a price tag of five million 

dollars per year, which NASA has deterimned, first, 
47 ‘that what they are doing by and large here is legal, 
would necessitate— 

The Court: It should not take a year, however, for the 
three agencies to work this thing out. 

Mr. Zimmerman: If Your Honor please, whatever it 
takes, the affidavit of NASA says that Congress has di- 
rected an immediate cut-back in the funds of NASA. The 
President on top of that has directed them to cut back 
further. They are under the gun of directives from Con- 
gress and the President that they must get reduced to an 
operable level. 

The Court: Well, of course, I would not interfere, I 
would not issue a preliminary injunction against reduction 
of contract employees. 

Mr. Zimmerman: If Your Honor please, there is a redue- 
tion in contract employees at Marshall going into effect. 

The Court: I said I would not enjoin that. 

The only question is whether I should enjoin a reduction 
of Civil Service employees temporarily until this matter 
can be worked out. 

Mr. Zimmerman: Well, may I suggest this, Your Honor: 

the Civil Service employees are working under a 
48 personnel budget, the contract employees are work- 
ing under a research and development budget. There 
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is a difference in authorizations respecting whence comes 
the funds as to paying both. 

I merely suggest this, that if in total it turns out that 
the action of NAGA is largely proper and that only a few 
people involved in this reduction in force are in a side- 
by-side situation, NASA is going to quickly try to get them 
back on the job themselves. 

The Civil Service Commission has stated in its decision 
that it is processing the appeals right now and they will 
do what is necessary. 

So as of the moment Your Honor is considering the 
possibility, which rather shocks me, of keeping on duty 
across the board some 560 employees without even knowing 
whether any of these people or how many of them would 
fall into the category of the kind of situation that Your 
Honor adverts to and are not in the kind of situation to 
which I advert, which is where, for example, GE people are 
working on part of a booster and NASA people are work- 
ing on a different part, and those people under Your 
Honor’s own view would not be entitled to be kept on, as 

opposed to the contractor employee. 
49 I should like at this point to refer to the state- 

ment of the NASA view, although I haven’t yet 
finished Mr. Webb’s statement to Congress. The NASA 
affidavit states that when they took over responsibility 
for the nation’s space effort at the arsenal in Huntsville 
there were both contract employees working for the Army 
and Civil Service employees. Both greatly increased in 
size during the time that NASA was expanding its re- 
sponsibilities for the space effort. In fiscal year 1964 there 
were some 7,321 Civil Service employees at the Huntsville 
facility and there was an estimated 6,421 contractor em- 
ployees engaged in various things in relation to the Hunts- 
ville facility. I can’t know from this affidavit whether they 
were on-site or off-site and in what degree each occurred 
and how many were highly specialized people whom you 
couldn’t get in a Government Civil Service position. 
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In 1965, the affidavit continues, the work responsibilities 
of the Marshall Space Flight Center began to level off be- 
cause the program at Marshall was nearing completion. 
Since 1966 the work there has been declining. Both the 
Civil Service complement and the contractor support 
staffing have showed a steady decline. So, both have been 

declining in number. 
50 The Civil Service employees as of the close of 
the current fiscal year is projected to be 6,386. So 
there will be, Your Honor, some 6,000 Civil Service em- 
ployees there. 

The support service contractor employees are to be re- 
duced approximately 1,000 and they have reduced some 
400 support service contractor personnel within the past 
seven months. 

The Court: I don’t know what you mean by support 
services. That is a term with which I am not familiar. 

Mr. Zimmerman: It is a term with which I am not fa- 
miliar either, Your Honor. 

I am advised that this includes all personnel, whether 
working on-site or off-site, helping to do the job of NASA, 
who are paid from research and development funds, not 
from personnel appropriation funds, and are the con- 
tractor support. 

The Court: It seems to me there is a difference between 
the status of an employee who is working in a Government 
building and an employee who is working for a Government 
contractor on a contractor’s own premises to do a specific 
job. 

Mr. Zimmerman: I would suggest that the on-site 

51 or off-site status of the matter should not necessarily 

be decisive. If you have got a big job to do it may 

be more economical to move a complement from GE down 

to Huntsville, rather than to have to communicate by long 

distance, when you have to have close supervision by your 
Civil Service employees. 
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The Court: Suppose we take our mid-morning recess 
at this time and let you continue after the recess. 


(Recess.) 


The Court: You may proceed, Mr. Zimmerman. 

Mr. Zimmerman: I was speaking, as of the time of the 
recess, relative to the affidavit we have filed on behalf of 
NASA in this case. : 

The affidavit sets forth that the appropriations of NASA 
are diveded into three parts, research and development, 
construction of facilities, and administrative operations. 

The administrative operations appropriation is what 
Civil Service employees’ pay comes out of, the research 
and development appropriation is what the contractor funds 
come out of. 

I am advised by NASA that even at the present time if 

these employees are kept on they will subsequently 
52 necessarily, because of the limitations placed upon 

the personnel budget of NASA to pay Civil Service 
employees, an even larger reduction in force will be re- 
quired. 

The Court: Mr. Zimmerman, I have a vague idea, I am 
not sure whether I am right, that there is some general 

mmitting Government agencies to trans- 
iations from one item to 


Mr. Zimmerman: And Congress has a say 
For example, you must go back to Congress for continuing 
on in a deficiency situation. 

The Court: I was a career man with the Government 
for a great many years and we had deficiency appropria- 
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tions every year. Generally we started with the first ap- 
propriations bill, then a second, sometimes this ran into 
a third and fourth. That is part of the routine. 
53 Mr. Zimmerman: Except that in the present econ- 
omy situation, Your Honor, it may be a serious mat- 
ter for either the President or the Congress to authorize 
additional appropriations where there have been direction 
and agreement, with a possible tax increase involved, in 
terms of not authorizing additional funds. 

As a matter of fact, NASA is caught between two 
stones, actually, the falling off of the work and the econ- 
omy directive both from Congress and the President, and 
I humbly suggest to this Court that these are considera- 
tions best left to be worked out within the Executive De- 
partment and the Congress. 

But returning— 

The Court: You know, Mr. Zimmerman, I used to no- 
tice over the years—and I was a career man with the 
Government for almost 21 years—a temporary agency 
would be established or a new bureau in a permanent 
agency, and a very able person from private life would be 
brought in to head it and he, quite naturallly, got to chafe 
under the Civil Service regulations and the regulations as 
to advertising for bids for contracts, and so on, because he 
was not confronted with all those limitations in private life, 

and sometimes it does interfere with efficiency, but 
54 you know, the wisdom of the years is with the Gov- 

ernment system. I think it is that that has kept the 
Federal Service on such a high level. You find less waste, 
less inefficiency, less favoritism, in Federal Service than 
you do in private industry and you find that the average 
Government permanent career employee is more efficient 
and more dedicated than his corresponding number in pri- 
vate industry. 

Mr. Zimmerman: Your Honor, the problem before us 
has to do with an existing situation where there had 
to be a rapid build-up in ability and potential of NASA 
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to do the job assigned it. They have created an organiza- 
tion which has done a magnificant job. 

The Court: No question about that. I think we have 
nothing but praise for the marvelous achievements of that 
agency. 

Mr. Zimmerman: And I might suggest that if there 
were a corporation in which Professor Binstein and Mr. 
Fermi and Professor Lawrence were working and they 
were the top-notch men in a particular field of necessity 
needed in the space effort, and the only way to procure 
their services would be by a contract-out arrangement, I 

would suggest that it might be in the best interests of 
55 the United States to hire their services by such a 
contract-out arrangement. 

The Court: The Court is in full accord with you, but 
the Court infers from Mr. Merrigan’s argument that a 
great many of these employees are routine employees per- 
forming routine work. 

Mr. Zimmerman: That is not accurate, Your Honor, 
in this sense: none of the people concerned here are guards. 
Because of the arrangement down at Huntsville, prac- 
tically the entire complement, I think the entire comple- 
ment, I will take the word “‘practically”’ out, of guards, 
are hired out, like the Brinks guards arrangement, where- 
by they perform the guard services. 

This is not the crux of this matter. We are talking 
mainly, as I understand it, of specialists, technicians, engi- 
neers, people of this nature. 

The Court: The 500 employees who are involved in 
this application this morning are not all specialists, are 
they? Many of them are routine employees? 

Mr. Zimmerman: That I don’t now, Your Honor, and 
I don’t know the extent to which any of them are working 
side-by-side with contractor employees in terms of a mis- 

sion. NASA has endeavored— 
56 The Court: Shouldn’t we find out before we fire 
them? 
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Mr. Zimmerman: If Your Honor please, NASA is under 
an injunction, in effect, from the President and the Con- 
gress, to get within a certain operating level. 

We have to, in this instance, to determine, and if Your 
Honor keeps jurisdiction and if Your Honor assumes to 
go into these facts, the validity of each contract, the scope 
of the employees involved; we would be interminably 
taking evidence. It would be in the interest of the plain- 
tiffs— 

The Court: This is clearly something I would not do, 
Mr. Zimmerman. 

What I have in mind, and I would like to have you 
comment on this possibility, I have been rather turning 
over tentatively the possible idea of issuing a preliminary 
injunction or a temporary injunction staying the discharge 
of any employee having a permanent Civil Service status 
until he exhausts his administrative remedy. 

Now the Civil Service Commission would just have 
to work fast. 

Mr. Zimmerman: May I suggest— 

The Court: There is no reason why they shouldn’t 
57 workas fast as the courts do. This Court works fast. 

Mr. Zimmerman: May I suggest to Your Honor in 
that connection that if Your Honor would choose to do it 
as to 500, then whenever an individual comes in who also 
makes an appealing claim that he will be out of a job, 
that his family would be without food, then he too— 

The Court: The unusual situation here is this, that ap- 
parently there is an overtone of disagreement between 
the Civil Service Commission and the General Account- 
ing Office on one hand and the head of the agency on the 
other, as to the question of handling employees, as to 
what work can be contracted out and what work must be 
done by Civil Service employees. 

Now the Civil Service Commission is a permanent 
agency that has been in existence since the 1880’s and they 
are well versed in these personnel matters. The General 
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Accounting Office has been in existence for half a century 
or so. 

I think they have had since October to work this situ- 
ation out. They ought to be able to work it out promptly. 

I am just wondering whether it would not be fair to 

restrain these separation, because of this situation, 
58 because of this peculiar situation as to whether or 

not there is a violation of the Civil Service laws, until 
the exhaustion of administrative remedies. 

Now the Court fully appreciates the urgency of your 
argument as to the desirability of economy, but that can 
be promoted by expeditious work on the part of the Civil 
Service Commission and the General Accounting Office. 

Mr. Zimmerman: What Your Honor is suggesting is 
that irrespective of what may be the ultimate resolution 
of this law suit, irrespective that many of these people 
may be not entitled to continue in the Government job upon 
final resolution, that they should nevertheless be kept on 
the Government payroll— 

The Court: I am referring only to those of the 500-odd 
employees who have a permanent Civil Service status. 
Now, of course, that would not prevent anybody from being 
removed on charges or anything of that sort. 

Mr. Zimmerman: That is not involved in this litigation. 

The Court: No, of course that is not involved. 

Tf some of these 500 employees are temporary employees, 

I wouldn’t— 
59 Mr. Zimmerman: I don’t believe so. 

The Court: If they have a permanent Civil Service 
status, in view of the, shall we call it negotiations gomg 
on between the Civil Service Commission and NASA, 
until the exhaustion of administrative remedies I think 
perhaps it would be fair not to chop their heads off in the 
meantime. 

Mr. Zimmerman: May I suggest this to Your Honor: 
Your Honor is contemplating continuing these employees 
in jobs, with the Government being obliged to pay a salary, 
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the Government of the United States, not these defendants. 
I suggest to Your Honor that in respect of making the 
United States pay these people, whether their continu- 
ation in employment is legal or illegal as ultimately de- 
termined, is in truth an unconsented suit, because it comes 
out of the treasury of the United States. 

Now Judge Magruder made this suggestion in a con- 
curring opinion in a case in the First Circuit in which the 
Court, the whole Court, ruled that the exhaustion doctrine 
barred maintenance of the action, Fitzpatrick v. Snyder— 

The Court: What did you say the Court ruled? 

Mr. Zimmerman: That the exhaustion doctrine 
60 barred maintenance of the action. 

Judge Magruder also said that he thought that making 
the United States liable to pay salaries plus benefits when 
it may ultimately be determined that the Government is 
not legally bound to pay it out of the public treasury, really 
amounts to an unconsented suit against the United States. 

We urge that point here for whatever Your Honor 
thinks of the matter of the ultimate merits. It is quite 
probable, in my opinion, that a goodly measure of the 
contracts will be sustained as perfectly lawful. If Your 
Honor would like to hear me on that point now, I will be 
happy to address myself to it. 

The Court: I will be glad to hear anything you wish 
to present to the Court. This is an important matter. 

Mr. Zimmerman: I should like to pursue the fact that 
Mr. Webb, advising Congress as to its proposed operating 
plan for the current year, indicated that he had met with 
Mr. Macy, that they were working out the matter, and 
that if NASA were required to employ all these people on 
the NASA payroll it would almost double NASA employ- 
ment, that is, if it had to take all contractor employees and 

put them on the NASA payroll it would double the 
61 payroll, and that it would be practically impossible 
to get all the competencies required. ‘‘We are in the 
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middle of a flight test operation of about $18 billion worth 
of work.’’ 

In his testimony on the 1968 NASA appropriation, Dr. 
Von Braun, who, as I am sure Your Honor is well aware, 
is the father of the large booster operation at Huntsville, 
testified before Congress on February 9, 1967, as appears 
in the hearings of the sub-committee, about the Marshall 
Center, and in it he said this: 


“Since the Marshall Center was formed in 1960 we have 
used support contractors. There are, in essence, two rea- 
sons for this. Support contractors provide you with a 
certain flexibility in manpower management to take care 
of the unavoidable peaks and valleys as you go into a 
commitment such as Apollo and the landing of a man on the 
moon against a hard schedule; secondly, certain skills were 
simply not available in house. Our support contractor 
force increased between 1961 and 1964 as the complement 
of the Marshall Space Flight Center itself increased. In 

1964, a peak year, we had a total of 39 contractors 
62 holding 77 support contracts in the Huntsville area.”’ 


And then they changed their plan and adopted a single 
support contractor, and he explained that this means that 
each of our laboratories and certain staff officers requir- 
ing help in their respective areas were authorized one 
contractor to provide this support; for example, Astrionics 
could go isto competition and select one, and only one, 
contractor to support that entire laboratory. This, he 
said, made out a manageable scheme. 

Now, I would like to address myself to the legal author- 
ity which concerns Your Honor. 

Certainly Your Honor would agree, and I take it Your 
Honor has no difficulty, that even apart from statute, 
for some service of a particular nature, an end product like 
an architectural and engineering drawing from a laboratory 
or a piece of hardware, the Government contracts out. So 
there is no problem as to that. 
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If Your Honor will turn in the statute to Section 2451, 
42 U. S. Code 2451, this is the objectives portion of the 
statute, sub-section (c), Your Honor, begins, ‘“The aero- 
nautical and space activities of the United States shall be 
conducted so as to contribute materially to one or more 

of the following objectives.’? And if Your Honor will 
63 look down to (5) Your Honor will see that one of the 

objectives is the preservation of the role of the 
United States as a leader in the aeronautical and space sci- 
ences and technology. I suggest when we speak about the 
United States there we are speaking of the NASA concept 
of the combination of governmental and industrial ability 
and competence. 

Then if Your Honor will turn to (c)(8), in sub-division 
(8) Congress said the further objective is the most effective 
utilization of the scientific and engineering resources of 
the United States, and I humbly suggest to the Court 
that when we speak of the scientific and engineering re- 
sources we are not talking about that in-house for Gov- 
ernment. 

If Your Honor will turn to Section 2473, which is the 
section to which counsel for plaintiffs referred you, I 
should like to invite Your Honor’s attention to the intro- 
ductory words in sub-division (b), In the performance of 
its function the administration is authorized—and then 
jumping down—to appoint Civil Service employees. Now 
this is not a directive that all of the functions that NASA 
deems necessary to accomplish its mission must be done 

by Civil Service employees; it is a discretionary 
64 authorization to the Administrator to hire those em- 

ployees that he deems essential to do his job and 
function. 

Your Honor will turn in the same section (c)(5), the 
very same section talking about Government employees 
being hired. Is Your Honor with me? 

The Court: Yes. 
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Mr. Zimmerman: Without regard to a certain limita- 
tion on contracts, irrelevant to this case: 


‘¢o enter into and to perform contracts, leases, coopera- 
tive agreements, or other transactions as may be necessary 
in the conduct of its work, and on such terms as it may 
deem appropriate, with any Government agency and with 
any person, firm, association, corporation or educational 
institution.”’ 

If this umbrella of authority is not sufficient to justify 
at least the broad principle that a contract arrangement 
can be made when you want to hire GE to perform a 
particular job, Your Honor, then I have departed from 
reasoning and I am no longer able to read statutes, and I 
have had a long time reading statutes. 

I submit to Your Honor that this is well and estab- 

lished authority to allow a contract arrangement. 
65 Farther, the very same section says: 


<< the maximum extent practicable and consistent with 
the accomplishment of the purposes of this chapter’’— 


And I went over the purposes with Your Honor, which 
is to give all of the United States, its institutions of 
learning and its industrial capacity, to make such con- 
tracts, to allocate them in a manner which will enable 
small businesses to have and participate equitably in such 
contracts. 

And it further says, and this is very important, to me, 
Your Honor, if Your Honor will read further in (5) you 
will see that, after it says it may use equipment, personnel 
and facilities of Federal and other agencies, it goes on to 
say that on a similar basis to cooperate with other public 
and private agencies and instrumentalities in the use of 
services, equipment and facilities. 

Again, Your Honor, if I am— 

The Court: Where are you reading from, Mr. Zim- 
merman? 
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Mr. Zimmerman: 2473 (b) (5). 

The Court: Oh, yes. 

Mr. Zimmerman: The contract provision, about 

66 the middle of it, you will find that the authorization 

is for the Administrator to make contracts and to 

use the services, equipment and facilities of private in- 
strumentalities, as well as public instrumentalities. 

And each year the Administrator has gone before Con- 
gress, has listed—and we have the appropriation reports 
here—what these contracts are. 

The Defense Department has long had similar arrange- 
ments, when necessary, to get the hardware to do their job. 

I would suggest to this Court that in the present econ- 
omy operation, if Your Honor grants an injunction in 
relation to these individual plaintiffs, when the next re- 
auctions in force come in they will be before this Court 
seeking it on the authority of this. The total cost to 
government will be astronomical. 

The Court: The only reason why I would be inclined to 
grant an injunction is because apparently there are ne- 
gotiations in progress between the Civil Service Commis- 
sion and NASA: as to the question of correlation between 
contract and Civil Service employees. 

I should have thought that NASA would have taken 

no action until those negotiations were concluded. 
67 Mr. Zimmerman: I will tell you why NASA hasn’t 

been able to wait, a note passed up to me this very 
moment, that if they have to keep these plaintiffs on the 
payroll a greater reduction in force will be required later 
to stay within budget limitations. This will injure other 
employees who would otherwise not be RIF’d. In other 
words— 

The Court: I think NASA is entitled to expeditious ac- 
tion on the part of the Civil Service Commission, but it 
has been passing through my mind that NASA perhaps 
should have waited until the Civil Service Commission 
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had reached a conclusion or until the negotiations between 
the two agencies have reached a conclusion. 

Mr. Zimmerman: NASA has stated in its affidavit that 
both its own evaluation is continuing and that if it turns 
out that any employees here are within the ban of what- 
ever is finally worked out as not to be continued as a matter 
of policy, they will take corrective action. 

But I suggest to Your Honor that the reason they are 
acting now is, as stated in the affidavit, their belief, as 
advised by Huntsville, there are none; and if there are 
any, there will be few in this category finally worked 

out. 
68 So what Your Honor is contemplating is keeping 

a total of 560 on duty when ultimately it may be de- 
termined that one, two, three, five, or something like that 
may be entitled, in which event NASA plans to take cor- 
rective action of its own, and the Civil Service Commission 
has stated in its affidavit that it plans to take direct cor- 
rective action where required and the people will be made 
whole. 

So, Your Honor, as a court of equity—and I must say, 
Your Honor, it is well established that this Court, sitting 
in equity, may refuse to intervene where to do so would 
work a public injury or be prejudicial to the public in- 
terest, and the protection of the public interest may 
validly be given precedence over the burdens which may 
acerue to individuals denied all interlocutory relief, and 
that was in connection with the emergency controls in 
World War II where Congress set up an emergency court 
and allowed no interlocutory relief whatsoever, and these 
people said we are being injured terribly and the Supreme 
Court said it is constitutional and lawful to deny individ- 
uals where a greater public interest will be served by 
allowing the governmental action not to be disturbed pend- 

ing final resolution. 
69 I stand before this Court and assure Your Honor 
that those entitled, under the final working out of 
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this as rapidly as the Civil Service Commission and NASA 
can work out the matter, will be put back on the job, if 
that is the proper judgment. If it is a matter of gettmg 
rid of support employees who are likewise not needed or 
shouldn’t be had, they will be gotten rid of. 

So that the economy objective which the President and 
the Congress have now said is paramount, Your Honor, 
I can’t conceive that Your Honor chooses to place the 
authority of the Court athwart the Executives’s and the 
Congress’ determination that ahead of everything else 
today in this country we must have an economical opera- 
tion of Government; and for Your Honor to be considering 
allowing some 500 to stay on duty when it may turn out 
that very few of them are qualified for the result that 
Your Honor considers, and the agencies stand ready to 
assure Your Honor that they will take the corrective ac- 
tion as soon as possible, I think that equity—and I know 
Your Honor’s sense of equity is strong—ought not to in- 
tervene in the present posture of the matter. 

And on this note I should like to say if Your Honor has 

any other problem with respect to any of this, I 
70 should be glad to address myself to it. If Your 
Honor doesn’t have any, I should simply want to 
correct certain erroneous statements made as to the facts. 

First, it is not correct that NASA is hiring any em- 
ployees in the place of these RIF’d persons. That is not 
true. The contractor employees are themselves being sepa- 
rated where necessary. And where further economies are 
needed, desirable, the employees not needed will be sepa- 
rated. 

NASA has gone on record that these particular em- 
ployees involved in this law suit are not needed. 

As to the preference eligible, an incorrect statement was 
made as to who was a preference eligible. 

The Court: Yes, I am not clear what a preference eli- 
gible is. I always thought that the words preference 
eligible referred to veterans preference. 
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Mr. Zimmerman: That is correct. 

Counsel read only a portion of the definition. The por- 
tion to which he referred Your Honor, which was 5 U.S.C. 
7511, talks about preference eligible employee means a 
permanent or indefinite preference eligible, but he passed 
over that word preference eligible. To find out what that 

means you must look at 5 U.S.C. 2108, if Your Honor 
71 ~ willturntoit. It is in a different volume. I will be 
happy to pass my copy up (handing). 

Now, a preference eligible is a veteran, a widow of a 
veteran, and certain other— 

The Court: That was my impression too, but I didn’t 
want to rely too much on my memory. I don’t want to 
practice law by ear. 

Mr. Zimmerman: But I am not meaning to inform Your 
Honor that a non-preference eligible may not have a per- 
manent appointment. We both understand that. 

The Court: Yes, I understand. 

Mr. Zimmerman: If Your Honor will indulge me a 
moment. 

The Court: Surely. Take whatever time you need, Mr. 
Zimmerman. 

(Pause.) 


Mr. Zimmerman: I should like to close with this observa- 
tion, Your Honor: the matter is presently before the Civil 
Service Commission, it will make the necessary determina- 
tions. When their action is completed they wilt have a 
record, it will be possible if the person involved is ag- 
grieved, to come before this Court on that record and 

have a review thereon. In the meantime, Your 
72 Honor, if corrective action need be taken, it will be 

taken if NASA determines that that is called for 
under— 

The Court: You know, I think it is very inconsiderate 
on the part of a Government department, any Government 
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department, to serve 500 notices of severance just before 
Christmas. 

Mr. Zimmerman: I won’t comment on that, Your Honor. 
All I suggest to Your Honor is that there are pressures— 

The Court: Of course, I can’t review that, but they 
certainly should have at least waited until after New Years 
or else have done it back in November. But to serve no- 
tices like that just on the eve of Christmas I think shows 
a certain callousness. 

Mr. Zimmerman: There are pressures, as Your Honor 
knows from being in Government, that sometimes are 
unable not to be given effect to, and one of these at the 
moment is a forceful directive from both Congress and the 
President, in almost a state of national emergency, that 
everybody bring the Government’s house in economical 
order at the earliest possible time. 

The Court: Of course every citizen is heartily in favor 

of economy in Government, but you can’t pick out 
73 just one group of employees and urge economies as 

to them when there are other items, such as the Pov- 
erty Program, where there is no effort to economize. 

Mr. Zimmerman: I didn’t get the last part of Your 
Honor’s statement, where there is what? 

The Court: I said you can’t pick out one group of em- 
ployees, economize as to them, where there are other gov- 
ernmental activities, such as the various aspects of the 
Poverty Program, where there is no effort to really econo- 
mize. 

Mr. Zimmerman: I can’t— 

The Court: I am not passing judgment on other Gov- 
ernment activities, but this idea of economy in reference 
to this group of employees just doesn’t appeal to me. 

Mr. Zimmerman: I can appreciate Your Honor’s point 
of view; I have been in Government service a long time. 

The Court: I know you have. 

Mr. Zimmerman: And I feel that it is something to be 
certainly considered in relation to reducing Government 
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employees. At the same time, the present time is one 
where pressures are being exerted to bring Government 
within manageable proportions insofar as the directives 

from Congress and the President require it to be 
74 done. NASA is in the middle of that kind of a situ- 

ation and I merely ask the indulgent understanding 
of the Court that the individuals who direct these actions 
have certainly a breadth of vision and concern. Also, there 
are sometimes things that must be done, as Your Honor 
knows— 

The Court: I have no doubt as to the breadth of vision 
of the heads of NASA because they have done a marvelous 
job; but sometimes people with broad vision who are in 
charge, and successful charge, of vast enterprises, are not 
necessarily the best people to handle routine personnel 
matters. 

Mr. Zimmerman: Except that the judgment made—and 
this is certainly within the Executive area—is that if they 
don’t act as fast as they do there will be worse actions 
taken because they are under a directive that they must 
get within a certain limit, and that means further people, 
good people with more retention rights than these, will also 
be affected. This is the judgment which has to enter 
into it. 

So, I merely suggest to Your Honor, as in DeCatur 
v. Paulding, this is an instance where the Executive De- 
partment does have the matter at hand, they are working 

on it, and it would be mischievous—and I submit this 
75 in all sincerity to the Court—for the Court to inter- 

vene in the present posture after it has received 
assurances that the Government agency concerned with 
employee matters is working on it, is understanding of it, 
is endeavoring to do the correct thing under the law, and 
so is NASA . 

Thank you, Your Honor. 

Mr. Merrigan: Your Honor, Mr. Zimmerman has stated 
several times during his argument that he represents 
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both NASA and the Civil Service Commission in this case, 
although I haven’t heard him allude during his argument 
to any of the Civil Service Commission’s interest in this 
matter. 

I think the Commission’s interest in this matter, if it 
were readily expressed, would be to give them the time. 
Their counsel has come down with an opinion in October 
saying that these contracts are proscribed by law. 

The Court: I think the United States Attorney does 
not represent NASA, he does not represent the Civil Serv- 
ice Commission, he represents the United States. 

Mr. Merrigan: Yes, he does, Your Honor. 

To that extent—I mean I understand all this, but I really 
wish that during his argument at least at some point he 

would have given the Court the other side of the 
76 coin when two Government agencies, as he pointed 

out, are in conflict with each other, the side of the 
Civil Service Commission and the side of the General Ac- 
counting Office. 

Your Honor, just two brief comments. One is regarding 
this as being an action against the United States which 
would be barred by the sovereign immunity doctrine. Your 
Honor I am sure is aware that in Dugan against Rank 
the Supreme Court held that there were two real exceptions 
to that doctrine and one is where the action is against 
officers who are alleged to be exceeding their statutory 
powers, and we say that this case falls squarely within 
that exception set forth by the Supreme Court in Dugan 
against Rank, which the Court of Appeals for this Circuit 
recently referred to in Postal Employees against Gronouski, 
which was a case decided here just recently. 

Also, Your Honor, on this business of preference eli- 
gible, I don’t think counsel would want this Court to 
believe that these employees, all of them, aren’t entitled 
to the preference retention rights set forth in 3502. The 
Civil Service Commission regulations which are also relied 
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on by the plaintiffs, at 5 CFR. 20.5(b) say this: no em- 
ployee— 

The Court: How many of them are preference 
17 ~~ eligibles? 

Mr. Merrigan: Your Honor, I would say in this 
group, I can’t give you the exact number but there are 
veterans and there are non-veterans, all are permanent 
Civil Service employees— 

The Court: I did not ask you how many are permanent 
Civil Service employees. I asked you how many are 
preference eligibles. 

Mr. Merrigan: Your Honor, preference eligibles, if you 
adopt his definition of it— 

The Court: I don’t adopt his definition; I adopt the 
statutory definition, and I think your view as to what is 
a preference eligible is erroneous. 

Mr. Merrigan: Well, Your Honor, conceding that for 
the moment, the applicable Civil Service Commission regu- 
lation is this: no employee—and it’s prescribed pursuant 
to the statute—no employee, not preference eligible, no em- 
ployee may be separated, furloughed, for more than thirty 
days, or reduced in pay in grade in a reduction in force, 
while a competing employee with lower retention standing 
or without retention priority based on a statutory renten- 

tion right, is retained in the same competitive level. 
78 And that is, I think, what the Civil Service Commis- 
sion bases its opinion of its counsel on. 

The Court: You don’t successfully claim that that is 
being violated directly. Your contention is that they are 
retaining contract employees. 

Mr. Merrigan: Who have no retention rights. 

The Court: Well, they are not Government employees. 
I think this argument is a bit far-fetched. 

Mr. Merrigan: Your Honor, with regard to what type 
of employees we are talking about here, I would direct 
Your Honor’s attention to the affidavit which was filed in 
this case by one of the plaintiffs, Mr. Brouillette. That 
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affidavit at page 2, Your Honor, contains a photograph 
of Mr. Brouillette’s office and I think it will show quite 
clearly that Mr. Brouillette’s office at the Center is hardly 
an office in which they are building rockets or the General 
Electric people are performing some scientific duty. 

The Court: I asked you this before but I did not quite 
get an adequate answer. What type of employees are 
these people, what do they do? 

Mr. Merrigan: These employees who are being removed, 
Your Honor, go from the lowest possible, the machinist, 

the complaint alleges some of them are mechanics, 
79 some of them are blue collar workers, that is, car- 
penters and the like, custodial employees. 

The Court: By custodial employees you mean guards? 

Mr. Merrigan: Guards have all been removed. 

The Court: Or do you mean char women? 

Mr. Merrigan: Warehousemen and clean-up people and 
so forth. 

Also being removed, as the complaint shows, are com- 
puter operators, ladies who are Civil Service Employees 
working on a computer right next to the people employed 
by Computer Science Corporation and, by the way, under 
the same AO appropriation that counsel was talking about, 
working on the same computers. 

So that when that lady is removed tomorrow her job 
on the computer will be taken over by the operator of the 
contractor; and that job, by the way, Your Honor, is 
being performed on three shifts today, so that there is 
enough work to make three shifts of work and yet that 
lady, with some twenty years or more of Civil Service 
rights, is being removed tomorrow while the contractor 
continues to work. 

I referred Your Honor to this particular affidavit 

80 because in the case of Brouillette, here he is, a spe- 
cialist working in the mechanical engineering section 

at the Center. Here are five Civil Service employees work- 
ing on one side of this little petition here. The partition 
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has a sign on it that says Hayes International Corporation 
Contractor Facility. On the other side of that are six 
non-Civil Service people. 

The Court: Mr. Merrigan, I am going to ask you a ques- 
tion that perhaps interferes with your train of thought. 
How many of these people who have received notices have 
been able to get other jobs? 

Mr. Merrigan: Your Honor— 

The Court: Do you know? 

Mr. Merrigan: No, I do not know, but I can say this, 
that this affidavit points out, for example, in this one 
situation where the people shown in that picture, of the 
employees shown in that picture before Your Honor, two 
will be RIF’d tomorrow, no employment at all; two whose 
desks are over to the right, no employment at all. 

The Court: They have had these notices, I believe you 
said, since December 6th. Have they made any effort to get 
other jobs? 

Mr. Merrigan: I am confident, Your Honor, they 

81 are, but in most cases this will require, in order to 

get another job, the following: one, they will have 

to go to Florida to try to get work in some other facility 

that works for NASA, they would have to go to New Or- 

leans, in some instances California. In fact, in this RIF 

where those employees are being reduced, they propose to 

remove them from Huntsville out to California, in some 
instances, or down to the Kennedy Center in Florida. 

The Court: In other words, they are offering them jobs 
in other centers? 

Mr. Merrigan: No, no, Your Honor. To the extent that 
some of the employees, the minority of the employees who 
are being reduced, in some instances are being sent to other 
facilities. 

The Court: I think the Government has a right to do 
that. Private industry does it all the time. 

Mr. Merrigan: Well, Your Honor, what we are talking 
about here, though, are employees who— 
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The Court: Of course it is inconvenient for a person to 
transplant his family, but that is part of modern life. 

Mr. Merrigan: Well, it really isn’t part of Civil Service 

modern life, Your Honor. 
82 The Court: Oh, yes, it is. Civil Service employees 
are frequently moved and if they don’t want to ac- 
cept transfers their only alternative is to resign and get 
another position. 

Mr. Merrigan: Well, I didn’t say that they were being 
offered transfers in those cases, Your Honor. I said that 
in those cases where they are being discharged, in order 
to get other employment at all, in many, many of these 
instances, as the affidavits point out, they have to move 
from the Huntsville area to go look for employment else- 
where. That is what I am saying to Your Honor. 

The Court: This plant is located in Huntsville, Alabama? 

Mr. Merrigan: Yes, Your Honor. 

The Court: How big a city is it, do you know? 

Mr. Merrigan: It is a city that has grown some, Your 
Honor. I don’t know the population. 

The Court: Is it a one-industry town where it is difficult 
to get other employment? 

Mr. Merrigan: I am sure that Huntsville was hardly 
known until the Redstone Arsenal and the NASA facility 
was put there. 

The Court: Very well. 

83 Mr. Merrigan: But, Your Honor, I would like 

also to just direct Your Honor’s attention to this 
affidavit of Mr. Finger of NASA, to whom counsel referred 
several times. At pages 6 and 7 he admits in that affidavit 
that in some instances right now, during this reduction in 
force, the duties being performed by the contractor person- 
nel are similar to those being performed by Civil Service 
personnel in the Center activities; that is, they could be in- 
terchanged. 

The Court: I think you are re-arguing some of the mat- 
ters you argued in your argument in chief. I think reply 
should be limited to reply. 
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Mr. Merrigan: Well, I am just replying, Your Honor, 
that in that affidavit itself it specifically sets forth that 
there are jobs that could be filled by Civil Service em- 
ployees— 

The Court: I think you are repeating now. 

I do want to ask you one question, Mr. Zimmerman. I 
am not sure how relevant it is but it might affect the 
equities of the situation. Are any of these 560 employees 
being offered other positions in the agency, either at the 
same plant or elsewhere? 

Mr. Zimmerman: I believe so, Your Honor. Let 
84 me verify that. (Pause.) 
The answer is yes, Your Honor. 

The Court: What percentage? 

Mr. Zimmerman: I will endeavor to find out. (Pause.) 

There are new positions at Cape Kennedy required and’ 
there are other positions. The percentage of these we 
cannot inform the Court of at this moment. 


Mr. Porter: Your Honor, I am Paul Porter. We have a 
motion to intervene in this matter. 

The Court: I will decide the other motion first and then 
I will take this up. 

Mr. Porter: Well, we would like to be heard. 


Opinion of the Court 


The Court: This Court has frequently had occasion to 
emphasize the well established doctrine, and to apply it 
vigorously, that the courts should not ordinarily interfere 
with the day-to-day operations of Government departments 
unless it is clear that some illegal act is being committed, 
and the courts then may intervene only to prevent the con- 
tinuance of the illegal act. 

In this case, however, there is a very unusual situation. 

There are discussions, perhaps overtones of a 
85 bona fide disagreement, between the employing 
agency and the Civil Service Commission, as to the 
extent to which the Government agency may cause its 
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activities to be performed under contract instead of by the 
Civil Service employees. Discussions apparently between 
the two agencies have been conducted since October and are 
now in process. 

The Court is of the opinion that it is proper for the 
Court to grant a temporary injunction to restrain the 
separation from service of the employing agency of those 
employees who have a permanent Civil Service status, until 
these negotiations come to a conclusion or until administra- 
tive remedies are exhausted by the employees. 

The Court is impressed by the force and the cogency of 
the argument of able counsel for the Government and the 
Court realizes the necessity of budgetary limitations under 
which the Government agencies are operating and the need 
for economy, but this can be minimized if the Civil Service 
Commission will promptly and expeditiously determine each 
of these cases. The Commission has been at this matter 
since October and I am unable to see any reason why they 
cannot all be disposed of within a few weeks’ time. 

Accordingly, the Court will grant a temporary injunction 

enjoining NASA from severing from employment 
86 any of those persons who are represented by the 

plaintiff who have received notices of termination 
and who have a permanent Civil Service status, until their 
administrative remedies are exhausted or until the agencies 
involved in this case, that is, NASA and the Civil Service 
Commission, reach a definitive conclusion as to the extent 
to which Civil Service employees may be dispensed with in 
the performance of the functions of NASA. 

Tf, however, any employee who will be protected by the 
injunction should use dilatory tactics or interpose any 
delays in the exhaustion of administrative remedies, the 
Court will, on application, vacate the injunction as to him. 

Mr. Zimmerman: If Your Honor will indulge me a 
moment I would like to consult and then speak relative to 
certain aspects of this. 

The Court: Surely. 


(Pause.) 
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Mr. Zimmerman: First, for purposes of clarifying our 
understanding of Your Honor’s ruling, do we understand 
that if the Civil Service Commission and NASA reach an 

agreement relative to the scope of reconciliation 
87 between contractor workers and Civil Service 

workers, that immediately upon that occurring we 
may apply for vacating of this preliminary injunction? 

The Court: Yes, indeed. 

Mr. Zimmerman: Secondly, on the other part of Your 
Honor’s directive, the Civil Service Commission has a 
hearing level and a initial decision and then an appeal 
will lie to the Commission itself. May we at the level, 
assuming that the matter reaches that stage in any in- 
dividual instance of these 500 before this other occurs of 
an agreement between NASA and the Civil Service Com- 
mission on the total picture, may we then come in in that 
individual case upon the initial decision? 

The Court: Yes. 

Mr. Zimmerman: Fine. 

I should like your indulgence further to again consult 
with respect to security for bond and approach Your 
Honor once more. 

The Court: Surely. 

Mr. Merrigan: Your Honor, could I ask one question re- 
garding the last mentioned point? 

The remedy which we are talking about is an appeal, 

first, to the Atlantic— 
88 The Court: I have ruled on that. 
When you have won the case the thing to do is to 
keep still. 
Mr. Merrigan: All right. 


(Pause.) 


The Court: Perhaps you gentlemen would like to have a 
little time for this discussion and you can come back after 
the luncheon recess. Would you rather do that? 

Mr. Zimmerman: At least two points I would like to 
straighten out right now, Your Honor. 
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The Court: Very well. 

Mr. Zimmerman: Number one, we should like to ask for 
a stay pending appeal. 

The Court: That is the one thing I won’t do because the 
agency is about to fire those men tomorrow. 

Mr. Zimmerman: Fine. 

The Court: A stay pending appeal would nullify my 
injunction, unless they agree not to discharge these people. 

Mr. Zimmerman: Until the Court of Appeals acts. 

The Court: Yes. 

Mr. Zimmerman: I will inquire and see if we can work 

that out. 
89 Secondly, Your Honor, under Rule 65 security is 
required. Under our view practically all of these 
employees will not be able to establish a case ultimately. 
We, therefore, are faced with a formidable problem of fixing 
security. 

As we would assess it and as we maintained earlier, this 
is really against the treasury of the United States, not the 
individual defendants. The Government of the United 
States will be obliged to pay unnecessary salaries, it would 
be our view, I mean our view of the matter. So that we 
would off-handedly suggest that on an annual rate of five 
million, whatever proportion of time it takes that Your 
Honor believes is reasonable for this all to take place— 

The Court: What bond do you suggest? 

Mr. Zimmerman: I should like to consult and come back 
to the Court as to the precise amount, if I may have that 
opportunity after lunch. 

The Court: Yes, surely. 

Mr. Porter, you had a motion. 

Mr. Zimmerman: May I have the Court’s indulgence one 
moment longer? 

Mr. Porter: Your Honor, I do not desire to take any 

more time. We have a motion to intervene in this 
90 proceeding, representing the National Council of 
Technical Service Industries. 
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Mr. Zimmerman: May I interrupt a moment, Mr. Porter? 

The Court: Is there any opposition to the motion for 
leave to intervene? 

Mr. Zimmerman: There will be from us, Your Honor. 

The Court: Why? 

Mr. Zimmerman: Do you wish to hear me at this point? 

The Court: Well, then perhaps—Does the plaintiff 
oppose this motion? 

Mr. Merrigan: Yes, we do oppose, Your Honor. We 
were served yesterday. 

The Court: I think I will hear you after lunch. I thought 
perhaps there would be no opposition to the motion to 
intervene. 

Mr. Porter: I didn’t anticipate that, Your Honor. 

Mr. Merrigan: We don’t oppose Mr. Porter, we oppose 
the motion. 

The Court: Of course we try to be liberal in granting 
such an application, but I will hear the opposition. I think 

we better take that up after the luncheon recess. 
91 Mr. Zimmerman: The point I want to make clear 
to Your Honor, we maintain that the Union as such 
has no standing in this law suit, as Your Honor recently 
ruled in one instance of an incorporated association. 

The Court: I can rule that this is a class sult, Mr. 
Zimmerman. 

Mr. Zimmerman: I am in agreement, it is a class suit as 
to the individuals. So that we would like it understood, if 
Your Honor will so rule, that Your Honor’s ruling is in 
behalf of the individual plaintiffs and their class. 

The Court: Asa class. 

There is no question as to that, is there, Mr. Merrigan? 

Mr. Zimmerman: But not the Union. 

Mr. Merrigan: I don’t want to disagree in any way with 
my friend or the Court, but the Union in this case has a 
collective bargaining agreement which specifically states, 
Your Honor, that all reductions in force will be conducted 
in strict compliance with law, and we say that that breaches 
the contract. 
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The Court: Of course, collective bargaining agreements 
are new in Government. 
92 Mr. Zimmerman: Our Court of Appeals has ruled 
on that in two cases, Your Honor. 

The Court: What has it held? 

Mr. Zimmerman: It has ruled that the collective bargain- 
ing agreements, in Executive Order 17988, create no 
litigable rights in court, and we have the citation. 

The Court: I don’t sit here to overrule the Court of 
Appeals; I will follow the Court of Appeals. 

Mr. Zimmerman: Our friend differs as to the reading of 
those cases. We will be glad to cite them and Your Honor 
to consider them. 

The Court: Very well. We will take the rest of these 
matters up after the luncheon recess. 


(At 12:30 p.m. the hearing stood in recess, to reconvene 
1:45 p.m.) 


93 AFTERNOON SESSION 


The Court: Mr. Zimmerman. 

Mr. Zimmerman: Does Your Honor wish to consider 
the matter of intervention first? 

The Court: Yes. You wanted to raise the question of 
a bond, did you not? 

Mr. Zimmerman: Do you wish me to settle that first? 

The Court: It is immaterial to the Court. 

Mr. Merrigan: Your Honor, I would suggest we pro- 
ceed with the bond before we go to the intervention. 

Mr. Zimmerman: Before I address myself to the ques- 
tion of bond, in order to arrive at the figure of 560 there 
were reduction in force procedures followed. We believe 
it will be enormously complicated to undo what has been 
done up to this point and we would suggest to the Court 
that under its order the status quo as it is today, in other 
words as of the day that the 560 is to go into effect, be 
what the Court maintains by its order, if that is agree- 
able with counsel, if I make my point clear. 
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Mr. Merrigan: You don’t to me, Mr. Zimmerman. 
Mr. Zimmerman: The point we make is that Your Hon- 
or’s order should read that the status quo as it is 
94 today should remain in effect; we don’t have to 
go and undo the reduction in force procedures of 
people who have already retired and all of that. 

The Court: No, no. 

Mr. Zimmerman: Is that understood, Mr. Merrigan? 

The Court: I am just staying the orders from taking 
effect, that is all. 

Mr. Merrigan: As of tomorrow, as I understand. 

Mr. Zimmerman: As of tomorrow, that is right. We 
understand each other. Fine. 

Now as to the bond, Your Honor— 

The Court: I am wondering whether any sizable bond 
would be appropriate here. 

Mr. Zimmerman: We believe it would be, for this rea- 
son: if we are correct, the treasury of the United States 
will suffer a cost which would be in an amount, and we 
have had it ascertained from Huntsville, of $187,365 on a 
bi-weekly basis. It is our judgment that there will be very 
few people legally entitled to remain on duty. 

The Court: There is a practicable problem there, Mr. 
Zimmerman, that the Court cannot ignore. Suppose, for 
example, the Government collects on the bond. That money 

wouldn’t go back to NASA, that money would be 
95 covered into the treasury and it couldn’t be used 
until it is reapropriated. 

Mr. Zimmerman: I understand that, Your Honor, but 
the situation here is, the treasury of the United States 
would be paying out salary money which it is not properly 
or legally required to do. 

The Court: But the Government would be getting work 
in return. 

Mr. Zimmerman: No, the work has been determined to 
be not needed. Somebody has got to go as far as the 
work situation. 


159 


The Court: We don’t generally require a substantial 
bond in injunctions against the Government that I recall. 

Mr. Zimmerman: We don’t normally have the situa- 
tion of the Court doing what Your Honor is doing in this 
instance. 

The Court: I am not going to undo with my left hand 
what I did with my right, because if I impose such a 
bond as that I might as well vacate my injunction. 

Mr. Zimmerman: We understand Your Honor’s problem. 
As an advocate for the United States I suggest that if 

the United States is to be kept whole in this matter 
96 we calculate that we would need a bond in the amount 

running, say, 90 days, of about a million dollars. 
We understand Your Honor’s feeling that that is an im- 
practical amount to ask. We merely suggest that this 
is the amount that would be needed if we were to be made 
whole. 

The Court: As a matter of fact, I don’t see any reason 
why it should take 90 days for the Civil Service Commis- 
sion to resolve all these cases. 

Mr. Zimmerman: I have gone over that with them, Your 
Honor, and this is the situation: they are entitled to 
file their appeal, which some of them have done; they 
are entitled to a hearing on that appeal, and I asked the 
Civil Service officers whether or not that can be expedited, 
and they have got to get the information from the indi- 
viduals, get the information from NASA, and then set 
up hearings for these individuals. 

The Court: It is about time that administrative agencies 
learned to decide cases expeditiously as the courts do. 

Mr. Zimmerman: What would Your Honor estimate as 
a reasonable period? 

The Court: What bond do you suggest, Mr. Merrigan? 

Mr. Merrigan: Your Honor, Mr. Zimmerman keeps 
97 speaking of this suit as though— 
The Court: What bond do you suggest? 

Mr. Merrigan: A nominal bond, because the defendants 

are Federal officials, three of whom are the Civil Service 
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Commissioners, could suffer no damage whatever. 

The Court: I am inclined to fix a small bond. What 
nominal bond do you suggest? 

Mr. Merrigan: I would really leave that to Your Honor’s 
discretion. 

The Court: Do you have any suggestion? 

Mr. Zimmerman: In view of our position, Your Honor, 
I would prefer not making a suggestion. 

The Court: I will fix a $1,000 bond. 

Now I will hear Mr. Porter’s motion. 

Mr. Porter: Thank you. 

If Your Honor please, I represent what has been alluded 
to here in these proceedings this morning as the National 
Council of Technical Service Industries. These are com- 
posed of a number of members, all of whom have these 
contracts at the Huntsville Space Center involved here. 

The Court: They are employees of these contractors? 

Mr. Porter: They are the employees of these 
98 contractors. 

I would just briefly review, if Your Honor please, 
the membership of this association. There is the Avco 
Corporation, Bendix Corporation, Computer Sciences Cor- 
poration—and these are annexed to our pleadings—Com- 
puting and Software, Incorporated, Ford Motor Company, 
International Telephone and Telegraph Corporation, Kay 
and Associates, Litton Industries, Manpower, Incorporated, 
Northrop Corporation, Radiation, Incorporated, Radio 
Corporation of America, and Unitec Corporation. 

If Your Honor please, if the effect of your ruling this 
morning was to cast some legal doubt or taint upon the 
contracts that these members have— 

The Court: Perhaps that isn’t quite accurate. It is 
to maintain the status quo until any doubt whatever there 
may or may not be is resolved. 

Mr. Porter: Yes, but, 3 Your Honor please, it is my 
understanding that it was the position of the plaintiff 
here that the reason was that there were competitive posi- 
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tions or slots, as I think they are called, of the employees 
of these contractors with those of the— 

The Court: I can see where your clients have an in- 

terest, that is, where the employees have an interest. 
99 I have a little question in my mind as to whether 
the Council as an organization has an interest. 

Mr. Porter: Your Honor, we have addressed ourself 
to that in our memorandum here and our authorities that 
begin on page 11 of our memorandum I think make it 
quite clear that in the National Motor Freight Assn. v. 
United States, 372 U.S. 246, we think that clearly holds 
that an association, if they are not adequately represented 
—and Your Honor I think made it clear this morning that 
there has been some dispute between the Civil Service 
Commission and NASA as to, perhaps, the legality of these 
contracts; hence, we believe that we have an intervention 
under 24(a), perhaps as a matter of right, and we believe 
that the authorities— 

The Court: I think the individuals whom the Council 
represents have an interest, I have no doubt about that, 
and if they wanted to intervene as a class I don’t think 
there would be too much difficulty. The question I have 
in mind is whether the Council as an organization— 

Mr. Porter: May I address myself to that point, if 
Your Honor please, because we are appearing here in a 
representative capacity. 

If I might, I would like to go back and review very 

briefly what our position is with respect to the 
100 underlying policy that is involved here. Going back 

as early as 1959, the Executive Office of the Presi- 
dent, Bureau of the Budget, issued a bulletin called 60-2, 
which is in the record of hearings before Your Honor, which 
emphasized the underlying purpose of contracting out, 
and I would read the policy statement of that, if I may: 


“Tt is the general policy of the Administration. that 
the Federal Government will not start or carry on 
any commercial industrial activity to provide a service 
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or product for its own use if such product or service 
can be procured from private enterprise through ordi- 
nary business channels.”’ 


That is the case here, Your Honor. 

Subsequently, in A-76—that was under President Hisen- 
hower’s directive—this was revised, updated and replaced, 
but the same policy and the same policy statements was 
there underlined. 

If Your Honor please, I think the dimensions of this 
contracting out are important and relevant to the issues 
before you and why we wish to be here and we desire— 

The Court: I have no doubt you have a right to be 

heard. Do you want to intervene or do you want 
101 to be heard as amicus curiae? 
Mr. Porter: We want to be heard as a party. 

If I might conclude, Your Honor, with the observation 
that what is basic here is the most efficient manpower 
utilization. 

I am completely in sympathy with Your Honor’s state- 
ment this morning of the solicitude for the Civil Service 
and the fine work that they can do and are doing, but 
the policy that was enunciated by President Eisenhower 
and repeated by President Johnson in the revision of this 
Order was that in this time of emergency, of the special 
crash projects such as space, defense, that there should 
not be built insofar as possible a permanent Civil Service 
establishment, that these jobs should be terminated when 
the emergency is passed. 

The dimensions of this, I am informed there are about 
$4. billion involved in the Defense budget and the NASA 
budget of these substantial companies who have devoted 
their resources—they have contract employees managing 
the early warning service in the Arctic, they are on air- 
craft carriers, they are shoulder to shoulder in Viet Nam 
managing sophisticated— 

The Court: I am not quite clear what this 
102 National Council is. Is it a council of employees 
or of— 
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Mr. Porter: Of the companies, the corporations, of the 
contractors. 

The Court: I see. It is like a trade association. 

Mr. Porter: It is like a trade association, precisely. It 
was organized for the purpose of attempting to place in 
one group those who have participated in mobilizing all 
the manpower and technical resources that would speak with 
one voice. 

This matter, if Your Honor please, is not new, this 
conflict that Your Honor put his finger on this morning 
between the Civil Service and the Defense Department and 
the agencies has been going on since the Fuju decision in 
Japan of an Air Force base there in 1965, and that Faju 
opinion has been escalated by the Civil Service, by the 
employees unions, which would exclude in substantial part 
the type of activities that are before Your Honor here 
today. 

Now if the effect of your decision is that the support 
contract at Huntsville is an unlawful undertaking, this 
casts in doubt a substantial part of very important defense 
and space activities and it is for that reason that we feel 

we have a definite specific interest here, to protect 
103 and defend the legality of some # billion of es- 

sential activity that these companies have been per- 
forming over a period of many years. 

The Court: Is there any opposition to this application? 

Mr. Zimmerman: On the very point that Your Honor 
addressed your remarks, we in the Government believe 
that the would-be intervenor, as an association, has no 
standing as such, whatever be the rights of its individual 
component concerns and the interest they have. 

I will address myself to that question at length and am 
prepared to do it and I have the authorities, Your Honor, 
and have read the material that they have filed in support 
of their intervention application, and we think the author- 
ities they cite do not sustain them. 

I should also like to point out that the scope of the 
Civil Service Commission decision, in its General Counsel’s 
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statement, they did not attempt to judge the legality or 

illegality of any particular contracts, rights of contrac- 

tors or the rights of the Government versus them. It is 

not yet settled at this stage in this law suit that that is 

a critical question which will be decisive in the litigation, 
nor do I understand that Your Honor is stopping 

104 the Government action is wishing in this law suit 
to litigate that question. 

The Court: No. 

Mr. Zimmerman: It will be done in the individual law 
suits that are filed after exhaustion, if I understand Your 
Honor correctly. 

The Court: All I wanted to do was to maintain the 
status quo until either the Civil Service Commission and 
NASA reach an agreement on these matters or until the 
employees exhaust their administrative remedies. 

Mr. Zimmerman: And I would then suggest— 

The Court: And I intimate no views, because in fact 
I have none, as to the legality of the arrangement. 

Mr. Zimmerman: And I therefore suggest that the 
premises the intervenors wish to come into the law suit 
are not present here; and if that does arise, if the Com- 
mission makes a ruling thereon, they then may come in 
in the appropriate law suit and protect their interest. 

The Court: How would the Government be prejudiced 
by allowing the intervention? 

Mr. Zimmerman: On the basis that we say neither the 
union nor the contractor organization have standing. We 

do not wish to have the individual rights, the facts 
105 of those cases complicated by general positions 
taken— 

The Court: The petition for intervention is, in effect, 
a trade association. Trade associations have been allowed 
as parties in matters of interest to their members, have 
they not? 

Mr. Zimmerman: In instances where Congress has pro- 
vided, by statute, that interested parties who are recognized 
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before the agency may come in. That was the situation 
in a case they rely on, National Motor Freight Association. 
Judge Burger’s opinion in the same case, which the Su- 
preme Court reversed per curiam, sets out the existing 
law on this proposition and, we believe, correctly. 

The Court: You say it was reversed by the Supreme 
Court? 

Mr. Zimmerman: Yes, Your Honor. 

The Court: Then according to the Supreme Court it 
doesn’t set forth— 

Mr. Zimmerman: No, Your Honor misunderstands my 
statement. Judge Burger sets out the law correctly where 
there is no special statutory provision for standing. The 
Supreme Court reversed, saying that there was a special 
statutory provision here. 

The Court: I see. 
106 Mr. Zimmerman: Now in this instance, in our case, 
there is no special statutory provision. 

The Court: What did Judge Burger hold? 

Mr. Zimmerman: Judge Burger held that normally or- 
ganizations are not recognized as having standing when 
you are litigating individual rights that are not directly 
their own, that the individual members may come into 
court and litigate and if they are fully capable of litigating 
it they are the proper persons to come into court. 

So that in this instance it would be the concern whose 
contract is affected at Marshall, if that be a question that 
the Court is going to rule upon ultimately, who would have 
intervenor interests and rights and to preserve— 

The Court: I don’t see what harm would accrue to the 
Government by allowing intervention. 

Mr. Zimmerman: We are not suggesting that the Gov- 
ernment’s interest will not be protected. We are suggest- 
ing to the Court that, like most other things of procedure, 
proper steps should be taken and what the would-be in- 
tervenor should do is to have the proper companies come in. 

We are merely advising the Court, in a sort of amicus 
situation, as far as we are concerned, that it would be 
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improper for the association to come in on its own. 
107 Now with respect to the union, we have already 

made that assertion as to them and we feel we 
would be in an inconsistent position in this law suit not 
to bring to Your Honor’s attention that we say neither 
the union nor they have a right to be in. 

The Court: Well, the union is here, T haven’t dismissed 
the case as to the union, although I think there is much 
to be said in support of your position that the union does 
not have standing to sue; but I think the Council would 
have the same rights, such as they may be, as the union 
would. 

Mr. Zimmerman: And we say they' are both in non- 
right positions. 

Tn addition, Your Honor, so I won’t mislead the Court, 
the union is asserting a right under the agreement reached 
pursuant to Executive Order 10988, which is not a factor 
involved with the intervenor. 

The Court: You called attention to a decision of the 
Court of Appeals to the effect that collective bargaining 
agreements in the Government do not have the same 
effect as collective bargaining agreements with private 
industry. I recall that decision. I don’t have before me 

a motion to dismiss the union, so I don’t have to 
108 decide their status. 
Mr. Zimmerman: We made a suggestion, Your 
Honor, in opposition, but I agree with Your Honor that 
we now need to go forward with the motion. 

As of this moment I would advise the Court that it would 
appear to us that if Your Honor isn’t intending to go 
forward to any final decision and merely to hold in abey- 
ance, it seems a fruitless gesture on our part, so I don’t 
think we will probably file a motion. 

The Court: The Court agrees with you. 

Do you wish to be heard on this? 

Mr. Merrigan: Just very briefly, Your Honor. 

My feeling about the Council is just this: First, Your 
Honor, under Rule 24(a), intervention of right, they show 
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no such right. There is no statute that authorizes their 
intervention. 

The Court: Why are you opposed to it? 

Mr. Merrigan: Your Honor, I would have a different 
position regarding individual contractors coming in be- 
cause they have contract rights to protect. 

This Council has a group of companies in here, most 
of whom are not involved in any way in this law suit. For 

example, I was looking over the list of members— 
109 The Court: My question to you is, why do you 

object? I am not interested in your legal reasons 
for objecting, I am interested in the real reason why you 
try to find some legal reasons for objecting. 

Mr. Merrigan: Well, I was trying to really lead up to 
that, Your Honor. 

The Court: No, start with it. 

Mr. Merrigan: Well, I will start over. 

The Court: In other words, how are you prejudiced? 
I should think you would welcome someone who wants to 
be heard and you would take the position, Sure, if he wants 
to be heard let him be heard. 

Mr. Merrigan: I would welcome the individual contrac- 
tors who say they have a contract right to protect. 

This Council, Your Honor, is not, in my judgment, a 
bona fide trade association. I think this Council is a 
representative here in Washington of this group to pre- 
sent arguments in their support before Congress. I don’t 
think it is a party who should be in this litigation. Most 
of their members, if Your Honor look at their papers, are 
not involved in this case directly or indirectly, only one 
or two of them really are. 

I would say to Your Honor that under Rule 24, 
110 which is really the Bible, so to speak, on this, one, 
they have no intervention of right— 

The Court: Rule 24 is one of those rules that must be 
liberally construed. 

I am going to allow the intervention. I don’t see how 
either the plaintiff or the defendant is going to be preju- 
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diced by the intervention. They do have interests to 
protect. 

Mr. Merrigan: Thank you, Your Honor. 

Mr. Zimmerman: We left one item unfinished, Your 
Honor. Before lunch Your Honor will recall we suggested 
that the injunction should run in favor of the individual 
plaintifis and their class and we didn’t think it should 
run in favor of the union, whose rights are not involved. 

The Court: That is rght. 

Mr. Zimmerman: And you were going to ask and you 
were about to ask counsel what his thoughts were on that 
and we never finished. 

The Court: I am inclined to think that the injunction 
should not ron in favor of the union because there is grave 
doubt as yet as to what the status of a union of Gov- 

ernment employees is before the Government. 
Til. T am willing to recognize this as a class suit with 
the individual plaintiffs as representatives of the 
class and have the injunction run in favor of the class. 

Is that agreeable? 

Mr. Merrigan: Yes, Your Honor, just so long as it is 
understood that you are not finally passing on the standing 
of the union. 

The Court: Surely. But I can see the concern of Gov- 
ernment counsel as to the union being accorded the status 
of getting an injunction. I think that is a matter of serious 
concern. So, I think we will solve it that way. 

Now, I do want to add another limitation to the in- 
junction which occurred to me as I pondered the matter 
over during the luncheon recess. 

If NASA offers another position for which the employee 
is qualified and of corresponding pay, either at the same 
plant or at a different plant, and if itis at a different plant 
I presume the agency would pay moving expenses, under 
those circumstances as to such employees the injunction 
would be dissolved. 
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Now counsel will submit proposed findings of fact and 
a detailed order setting forth the terms of the injunction. 
Mr. Zimmerman: If Your Honor will indulge me, 
112 I should like to consult to find out whether there is 
anything else we wish to bring to your attention. 
The Court: Surely. This is an important matter, take 
whatever time you need. 
Mr. Porter: As a matter of clarification, Your Honor, 
did I understand my motion was granted? 
The Court: Yes, your motion is granted. 
Mr. Porter: Thank you, sir. 
The Court: You may submit an order. 


(Pause.) 


Mr. Zimmerman: I believe, Your Honor, that all of the 
points that we have been discussing have been settled by 
Your Honor with one exception and we just wish to state 
that when the effective period runs for appeal in the 
Civil Service Commission on reduction in force and if it 
turns out that any are finally to be separated, that we 
do not have to give another 90-day reduction in force notice. 
The Court: No, I made that clear, that I maintain the 
status quo by this injuncton, and the minute the injunction 
terminates, the proceedings resume as of the status at which 
they: are today. 
Mr. Zimmerman: Exactly. 
Now we will endeavor to work out the detail of 
113 the order with counsel for both the plaintiffs and the 
intervenors. If we have problems we will, of course, 

be back before Your Honor. 

The Court: Surely. 

Mr. Zimmerman: Thank you. 

The Court: Thank you, gentlemen. 


(At 2:20 p.m. the hearing stood concluded.) 
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FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3261-67 


Lopez 1858, American FEpERation or GOVERNMENT 
Emr .ovess, ef au., Plaintiff's, 


versus 


James E. Wess, Apmasistaator, NarionaL AERONAUTICS & 
Space ADMINISTRATION, ET AL., Defendants. 


January 15, 1968 
Washington, D. C. 


The above-entitled matter came on for hearing on mo- 
tion before the Hononaste Azexanver Hoxtzorr, A United 
States District Judge, at 10:30 AM. 


APPEARANCES: 


For the plaintiffs: 


Epwarp L. Mzrrican, Esquime. 


For the defendants: 
Gu Zomerman, Esquine. 


2 PROCEEDINGS : 


The Deputy Clerk: The case of Lodge 1858, American 
Federation of Government Employees, et al. versus James 
D. Webb, Administrator, National Aeronautics & Space 
Administration, et al. 

Mr. Zimmerman: May it please the Court— 

The Court: The Court desires to make an observation, 
and this observation really should be considered a part of 
the statement that the Court made on the ruling on the mo- 
tion. The only reason the Court granted a temporary in- 
junction was because of the opinion from the Civil Service 
Commission, which has disapproved some of the personnel 
policies of the employing agency. 
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The Civil Service Commission is charged by law with 
enforcing and administering the laws regulating govern- 
ment personnel. In addition to that the Civil Serivee Com- 
mission is the President’s agent, so to speak, or delegate in 
administering the government’s personnel policies. The 
Civil Service Commission, in a sense, is the President’s 
agent. Consequently, the Court felt that in issuing this 
injunction against NASA, it really was deciding this case in 
favor of the government, in favor of the agency that is 
charged with the administration of the Civil Service laws, 

and I felt the employing agency should have waited 
3 until the Civil Service Commission had finished its 
investigation and final report. 

I want to make it clear that this Court felt it was not 
interferring with the day-to-day operations of the govern- 
ment. 

Now that is the reason why this injunction was granted, 
because this Court is firmly of the opinion that ordinarily 
the Court should not interfere with day-to-day operations 
of the government and this is emphatically so if inter- 
ference is requested by way of temporary injunction, but 
this is obviously an exceptional situation. 

I want to make it clear that that is what motivated me 
in granting this injunction. 

Mr. Zimmerman: On behalf of the government I should 
like to state we surely appreciate Your Honor’s remarks. 

Your Honor directed that we appear this morning on a 
preliminary matter. 

The Court: Well counsel for the plaintiffs seems to be 
concerned, and I can understand his concern, to some extent, 
while he, of course, did not doubt the word of the United 
States Attorney, he was wondering to what extent that 
commitment would be obeyed by the employing agency. I 
was sure it would be, but I can understand counsel’s 

concern. 
4 Mr. Zimmerman: I have a draft here, Your Honor. 
L have worked on it with representatives of the Civil 
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Service Commission and NASA over the weekend. How- 
ever, we need to advise Your Honor that it has not been 
finally accepted at the highest level of both the Civil Serv- 
ice Commission or NASA; nevertheless, pursuant to that in- 
struction I am handing this up. 

I should like to ask Your Honor’s indulgence and the in- 
dulgence of counsel to permit me to coordinate its terms 
with the highest levels at the Civil Service Commission 
and NASA and appear again at two o’clock with our final 
version, if Your Honor will permit us to do that, and we 
will appreciate it very much. 

The Court: Do you have any objection to that? 

Mr. Merrigan: No, Your Honor. 

The Court: Well, we will continue this until 1:45. 

Mr. Zimmerman: We would appreciate that very much 
and we say thank you to the Court. 

The Court: I suggest you do that. 

Mr. Zimmerman: May I have Your Honor’s indulgence 
for one moment? 

Thank you, Your Honor. There is nothing further. 

Mr. Merrigan: May I pass these up to the Court? 

The Court: Suppose you maintain your papers 

also. 
5 I would like each of you gentlemen to submit 
copies of the proposed documents that you propose 
to each other before two o’clock so each of you may be 
informed. 
We will continue this until 1:45. 


6 Afternoon Session 1:45 p.m. 


The Deputy Clerk: Are there any preliminary matters? 

The Court: Mr. Zimmerman. 

Mr. Zimmerman: May it please the Court, I believe Mr. 
Merrigan is not present as yet. I suggest that our pre- 
liminary matter of this morning be continued until he - 
appears. 

The Court: Your opponent is not here? 
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We will wait a couple of minutes, because if I take up 
the next matter, I don’t want to interrupt that. 

Mr. Zimmerman : Yes, sir. 

If your Honor please, would Your Honor like to have 
our set now or wait until Mr. Merrigan is present? 

The Court: I think I would rather wait until he is 
present. But in the meantime, you may hand up your 
draft and I will examine it. It will save time. 

(Short pause.) - 

The Court: Mr. Zimmerman, I have examined your pro- 
posed draft or your draft of a preliminary injunction, and 
I think it is fine. I will go over the proposed findings. 

Mr. Zimmerman: Yes, sir. 

(Mr. Merrigan enters.) 

Mr. Merrigan: Your Honor, I very much apologize. 
7 I thought it was two o’clock and not 1:45. I’m 


SOrTy. 

The Court: I said 1:45, and when the marshal announced 
recess, he announced until 1:45. 

Mr. Merrigan: I am terribly sorry, Your Honor. I 
wouldn’t have had that happen for anything. 

The Court: Mr. Zimmerman, in going over your proposed 
findings of fact, I am inclined to omit Finding No. 6. I 
don’t think it’s necessary and I don’t want to pass judg- 
ment on that. 

Mr. Zimmerman: I understand, Your Honor. 

The Court: I will strike that out. 

I am going to strike out Conclusion of Law No. 1. I 
don’t think that is necessary. 

Mr. Zimmerman: I understand, Your Honor. 

The Court: And No. 2, I shall strike out the first two 
words, ‘‘However, most’? and capitalize the word ‘‘Ex- 
ception’’. 

Mr. Zimmerman: Okay. I understand, Your Honor. 

The Court: I think you prepared two excellent docu- 
ments. 
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Now, Mr. Merrigan, the Court is of the opinion that 

both the proposed findings and the preliminary injunction 

as drafted by Government counsel, the United States 

8 Attorney, properly formulate the intention and rul- 
ing of the Court. 

Now, is there any objection to any of them? 

Mr. Merrigan: Your Honor, on the proposed findings, I 
have submitted our proposed findings, and I would like 
to direct Your Honor’s attention to No. 3. 

The Court: I am going to used the Government’s pro- 
posed findings. 

Mr. Merrigan: I understand, Your Honor. But there has 
been a statement by the Government that they intend to 
appeal this case. And if they do, could we not, Your 
Honor, include in these findings—I have redrafted these 
this morning to try to meet all of the Government’s pro- 
posals with the exception of these. Could not the findings 
show that the plaintiffs specifically contend that the pro- 
posed— 

The Court: No, I am not going to put contentions into 
findings. You can put that in your briefs. 

Mr. Merrigan: Well, Your Honor, I would strongly urge 
that somewhere we show that we allege that the reduction 
would violate NASA’s own statute. 

The Court: That doesn’t belong in the findings. The 
Court does not put counsel’s arguments into the findings. 
You can put that in your briefs at the proper time. 

Mr. Merrigan: Your Honor, I understood the Court 

9 to rule that if at any time the Government wanted to 

make an application for the dissolution of this in- 

junction, that the Government would make application, not 

a simple notification to the Court, that they would apply 

to the Court, and, of course, the Court would hear the 
Government contention. 

The Court: All applications have to be on notice. I am 
not going to put that in the order. They can’t just come 
into chambers and ask to vacate the injunction. They 
wouldn’t stay there very long if they did. 
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Mr. Merrigan: Would Your Honor put in the findings 
that the plaintiffs have alleged that they have an irreparable 
injury and that their damages exceed $10,000? 

The Court: No, I am not going to put into the findings 
what you allege or what you contend. That is not the 
proper function of findings. The findings of fact are sup- 
posed to state the facts on which the Court bases its 
conclusion. 

Mr. Merrigan: Well, of course, Your Honor, I certainly 
understand these things. I am asking, too, about conclu- 
sions of law now. 

The Court: It isn’t customary to reply to the Court. The 
Court has ruled. 

Mr. Merrigan: I understand, Your Honor. 
10 On conclusions of law— 
The Court: Yes. 

Mr. Merrigan: Would it not be proper, Your Honor, 
for the conclusions of law to state that the Court has 
jurisdiction over the action, its jurisdiction over this action, 
should it not be stated in the conclusions? 

The Court: No. As a matter of fact, all that is neces- 
sary is one conclusion of law: the plaintiff is entitled to 
an injunction. 

Mr. Merrigan: If that is Your Honor’s ruling, would 
Your Honor consider referring to any of the authorities 
that we have set forth? 

The Court: I certainly don’t cite authorities in findings 
of fact and conclusions of law. 

Now, you know, when you win a case, the thing to do 
is to sit down and keep still. 

Mr. Merrigan: Well, Your Honor, I do understand that. 

The Court: And not to quarrel over semi-colons and 
semantics. 

Mr. Merrigan: I didn’t intend, Your Honor, any of 
those to be quarrels over that. 

Your Honor, one thing I would ask Your Honor 
11 to consider is where in the injunction itself the 
Government refers to making an application for 
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the dissolution of the injunction, at the end of the first 
step of any administrative appeal, would Your Honor 
consider adding to the end of that particular provision 
‘cunless the case presents a substantial question of fact 
of law which merits exhausting the administrative remedy.”’ 

The Court: You can make that representation in an 
application to dissolve the injunction. 

Mr. Merrigan: All right, Your Honor. 

Your Honor, if I do understand the injunction to say 
then that the dissolution of this injunction in any case 
would be upon application and showing to the Court, I 
have no objection to the injunction in that form. 

The Court: Very well. 

Mr. Zimmerman, there is one thing that I possibly over- 
looked. I think the Federal Rules of Civil Procedure re- 
quire a statement that the plaintiffs may be irreparably 


Mr. Zimmerman: It is in there, Your Honor, the second 
complete paragraph on page L 

The Court: Well, if you say it’s there, that is enough 

for me. 
12 Mr. Zimmerman: Your Honor, on page 2 of the 
order, there is a typographical error in the first 
paragraph, third line from the bottom. The first word 
<¢at?? should read ‘“‘of?’. If Your Honor would make that 
change, I would appreciate it. It would read “‘of the 
Marshall Space Flight Center.” 

The Court: Oh, yes. 

Mr. Zimmerman: Thank you. 

The Court: Thank you, gentlemen. 

Mr. Merrigan: Thank you, Your Honor. And again I 
apologize for being late. That was highly unintentional, 
Your Honor. 

The Court: ‘That’s perfectly all right. It’s a misunder- 
standing. Misunderstandings often happen. 

Mr. Merrigan: ‘Thank you. 


(Whereupon, at 2:08 p.m. the hearing was concluded.) 
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Findings of Fact and Conclusions of Law in Support of 
Preliminary Injunction 


This cause having come before the Court January 11, 
1968 for hearing on plaintiffs’ motion for preliminary in- 
junction, and defendants’ opposition thereto; the Court 
having heard argument of counsel; the Court having con- 
sidered the verified complaint, the affidavits filed in support 
of and in opposition to the motion, and the documentary, 
statutory and other material relied upon by counsel; and 
the Court now hereby makes the following Findings of 
Facts and Conclusions of Law in support of its issuance of 
a preliminary injunction in this cause. 


Fuxprves or Facr 


1. Defendant James E. Webb, Administrator, National 
Aeronautics and Space Administration (‘“‘NASA”’), sched- 
uled reduction-in-force actions to take effect on January 
13, 1968 at NASA’s George C. Marshall Space Flight 
Center, located at the Army’s Redstone Arsenal, Huntsville, 


Alabama. Approximately 560 permanent federal civil serv- 
ice employees were to be finally separated, and approx- 
imately 300 other permanent federal civil service employees 
were to be finally demoted, in these scheduled reduction-in- 
force actions. 


2. The six individual plaintiffs in this action are among 
the approximately 860 permanent federal civil service em- 
ployees of the Marshall Space Flight Center subject to 
these reduction-in-force actions. At the hearing on the 
motion for preliminary injunction, it was stipulated that 
these individual plaintiffs sue here in a representative ca- 
pacity, on behalf of all other permanent civil service em- 
ployees of the Marshall Space Flight Center subject to the 
reduction-in-force actions. 


3. Plaintiffs contend in substance that the scheduled re- 


duction-in-force actions violate their legal rights, and the 
legal rights of the class the individual plaintiffs represent 
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herein, under the reduction-in-foree and other provisions 
in the civil service laws and regulations. All of the in- 
dividual plaintiffs (except plaintiff Brouillette), and some 
240 other permanent civil service employees in the class rep- 
resented herein by the individual plaintiffs, have appeals 
pending before the Civil Service Commission from the re- 
duction-in-force actions. The remaining individual plain- 
tiff, and members of the class represented, have the right 
under 5 C.F-R. 351.901 to file appeals in their individual 
cases to the Commission not later than January 23, 1968, 
as if the reduction-in-force actions had taken effect as sched- 
uled on January 13, 1968. 


4, However, NASA and the Civil Service Commission are 
in the process of harmonizing NASA’s operational needs 
and service contract policies of the Marshall Space Flight 
Center, with the legal requirements and Commission pol- 
jcies under the civil service laws. And NASA is itself in the 
process of evaluating the NASA operations at that Center, 
to insure that, in accord with established NASA personnel 


policy, no civil service employee is separated or reduced in 
grade or pay in the reduction-in-force actions while non- 
Government (contractor) personnel performing the same 
function continue to work on site at the Center under service 
contracts currently in effect with private contractors. 


5. Marshall Space Flight Center management has de- 
termined that the 560 permanent civil service employees 
subject to separation under the reduction-in-force actions 
are not needed to carry on the present curtailed programs 
at that Center. However, a dispute remains between plain- 
tiffs, on the one hand, and NASA, on the other, as to the 
retention rights of these permanent civil service employees 
vis-a-vis non-Government (contractor) personnel who con- 
tinue to work on site at the Center under service contracts 
currently in effect with private contractors. 

6. The reduction-in-force actions are a reflection of 
NASA appropriation reductions and program deletions, 
reductions and completions. The actions taken by NASA 
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at the Center represent NASA’s best judgment in con- 
tinuing those operations that are most urgently required 
to go forward, consistent with the congressional intent, the 
best interest of the nation’s space program and the main- 
tenance of the technological, industrial and Government 
base for present and future space efforts. However, as 
set forth in paragraph 4 above, NASA and the Civil Service 
Commission are in the process of harmonizing NASA’s 
needs, etc., with the Commission’s civil service policy views. 
[Deleted by Court] 

7. NASA’s Marshall Space Flight Center management, 
in cooperation with the Civil Service Commission, has 
established a positive out-placement program, the primary 
purpose of which is to place the employees at the Center 
who are subject to the reduction-in-force separations sched- 
uled to take effect January 13, 1968 in positions elsewhere 
within the NASA organization. 

8. The individual plaintiffs, and the class of permanent 
civil service employees of the Marshall Space Flight Center 


they represent, absent intervention by this Court, are con- 
fronted with reduction-in-force actions to be effective Jan- 
uary 13, 1968, while there remain unresolved issues be- 
tween NASA and the Civil Service Commission which may 
affect the retention rights of these employees. 


Conotusions or Law 


1. Personal economic and family hardships incident to 
separations from, or reductions in, federal civil service em- 
ployment do not constitute cognizable irreparable injury 
warranting equity intervention prior to exhaustion of avail- 
able administrative remedies. [Deleted by Court] 


2.* * * Exceptional circumstances are present here, 
which warrant this Court, sitting in equity, to intervene 
to grant a preliminary injunction prior to exhaustion of ad- 
ministrative remedies while (a) NASA and the Civil Serv- 
ice Commission are in the process of harmonizing NASA’s 
operational needs and service contract policies of the 
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Marshall Space Flight Center, with the legal requirements 
and Commission policies under the civil service laws; and 
(b) NASA is itself currently evaluating the continuing 
NASA contract operations of that Center in relation to the 
reduction-in-force actions. 

3. The individual plaintiffs, and the class represented by 
them, are entitled to the preliminary injunction order to be 
entered by the Court. However, this Court, sitting in 
equity, must also consider dissolution of the preliminary 
injunction order in this litigation at the earliest possible 
time, relative to individual plaintiffs and members of the 
class they represent, where warranted pending exhaustion 
of administrative remedies, in the public interest. 


/s/ ALEXANDER Hourzorr 
United States District Judge 


Daren: Januazy 15, 1968 


— 


Preliminary Injunction 


This cause having come before the Court on plaintiffs’ 
motion for preliminary injunction, and defendants’ oppo- 
sition thereto; the Court having heard argument of counsel ; 
and the Court having considered the verified complaint, 
the affidavits filed in support of and in opposition to the 
motion, and the documentary, statutory and other material 
relied upon by counsel; 

It appearing to the Court, after due deliberation, that 
defendant James E. Webb, Administrator, National Aero- 
nautics and Space Administration (‘NASA’), will, unless 
preliminarily enjoined hereby, proceed with the reduction- 
in-force actions set forth below, to the irreparable injury 
of the individual plaintiffs and the class they represent 
herein (the permanent civil service employees of NASA’s 
George C. Marshall Space Flight Center, Located at the 
Army’s Redstone Arsenal, Huntsville, Alabama), if such 
reduction-in-force actions take final effect while NASA 
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and the Civil Service Commission are in the process of 
harmonizing NASA’s operational needs and service con- 
tract policies at the Marshall Space Flight Center, with 
the legal requirements and Commission policies under the 
civil service laws. 

And the Court having filed its Findings of Fact and 
Conclusions of Law, 


Tr Is sy THE CouRT— 
I. Ordered: 


That defendant James E. Webb, the NASA Administra- 
tor, his officers, agents, employees, attorneys, and those 
persons acting in concert with them, be, and they hereby 
are, preliminarily enjoined from taking the reduction-in- 
force actions as to permanent civil service employees of 
Marshall Space Flight Center, scheduled to take effect 
on January 13, 1968, and are further enjoined to maintain 
the status quo prevailing as of January 12, 1968, in the 
cases of each of the individual plaintiffs and the class they 
represent herein (the permanent civil service employees 
of the Marshall Space Flight Center), pending further order 
of this Court, or, if thereafter necessary, pending final 
hearing and determination by this Court of this cause on 
the merits, 

Except, However, that this preliminary injunction order 
shall not apply to any permanent cviil service employees 
of the Marshall Space Flight Center within the class repre- 
sented who— 

(1) Resign, or reaffirm an earlier resignation, in writing 
after issuance of this preliminary injunction order; or 

(2) File, or reaffirm an earlier application, for discon- 
tinued service annuity, in writing after issuance of this 
preliminary injunction order, and are found qualified to 
receive such discontinued service annuity. 

Any such employees within (1) or (2) of this excepting 
clause, shall be entitled to receive such benefits as they 
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were, or would be, entitled to, had they been separated 
under reduction-in-force procedures. 


And Provided, However, that this Court will immediately 
enter a further order dissolving this preliminary injunc- 
tion as to particular named individual plaintiffs, and other 
named individual permanent civil service employees of 
the class represented, upon notification to the Court of 
any of the following occurrences: 


(1) That NASA and the Civil Service Commission have 
reached agreement, and concur in the judgment that prima 
facie application of this agreement to the available facts 
in the individual employee cases, does not warrant con- 
tinued maintenance of the status quo as of January 12, 
1968 in respect of these named individual employees, pend- 
ing exhaustion of administrative remedies; or 


(2) That individual plaintiffs and members of the class 
represented failed to file on or before January 23, 1968 an 
administrative appeal to the Civil Service Commission 


from the NASA reduction-in-force action which would have 
taken effect in their individual cases on January 13, 1968, 
but for the issuance of this preliminary injunction order; 
or 

(3) That the initial decision by the Civil Service Regional 
Office on the appeals of the individual plaintiffs and mem- 
bers of the class represented, from the NASA reduction- 
in-force actions scheduled for January 13, 1968 has been 
adverse to their claims; or 


(4) That the individual plaintiffs and members of the 
class represented have been: notified in writing that they 
have not been diligently pursuing their appeals to the 
Commission, and failed within the period specified in such 
written notice to take such action as the Commission re- 
quired for diligent prosecution of the appeals; or 


(5) That the individual plaintiffs and members of the 
class represented were, after the date of issuance of this 
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preliminary injunction order, offered by NASA a reas- 
signment to another permanent civil service position within 
NASA at the same grade and rate of pay, and with payment 
of moving expenses (if any), and declined to accept such 
reassignment, 


Ul. And Further Ordered: 


That further proceedings in this litigation be held in 
abeyance, pending further order of this Court, following 
upon exhaustion of administrative remedies by the in- 
dividual plaintiffs and members of the class represented, 
and, if then aggrieved, their filing within a reasonable 
time thereafter of individual and separate actions for ju- 
dicial review of the NASA reduction-in-force actions taken 
in their individual cases. 


Ill. And Further Ordered: 


That there be given on behalf of the individual plain- 
tiffs and the class they represent herein (the permanent 
civil service employees at the Marshall Space Flight Center) 
a bond or other security in the sum of $1,000.00, running 
to the named defendants (on behalf of the United States), 
for the payment of such costs and damages as may be 
incurred or suffered by the United States, if it is ultimately 
found that defendant James E. Webb, the NASA Admin- 
istrator, his officers, etc., have been hereby wrongfully 
enjoined or restrained; and this preliminary injunction 
order shall take formal effect upon the approval and filing 
of such bond or other security with the Clerk of Court. 


/s/ ALEXANDER HourzorF 
United States District Judge 


Informally issued and put into 
effect the 11th day of January, 
1968; formally dated and issued 
this 15 day of January, 1968. 
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Defendants’ Opposition to Proposed Order Allowing Interven- 
Hon of National Council of Technical Service Industries 
as Intervenor/Defendant 


Defendants by their attorney, the United States At- 
torney, oppose the proposed order submitted by National 
Council of Technical Service Industries granting it leave 
to intervene as a defendant. 


Annexed is our proposel form of intervention order 
which, we believe, should instead be entered. The tran- 
script of the January 11, 1968 hearing shows (at pp. 
103-104) that we tried to make the point that no interest of 
the would-be intervenor’s principals will be adversely af- 
fected if the issue of the legality of the support service con- 
tracts complained of herein is not reached on the merits in 
this litigation. We think the Court essentially agreed 
with us. 


Accordingly, to fully protect the Government’s interests 
in this matter, we have drafted the annexed proposed order 


to make it clear that intervenor’s interest will be involved 
in this lawsuit only if the legality of the support service 
contracts is reached on the merits in this action. 

WHEREFORE, it is submitted, the Court should enter the 
intervention order in the form we propose. 


David G. Bress 
United States Attorney 


/s/ 
Joseph M. Hannon 
Assistant United States At- 


Assistant United States At- 
torney 
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(Filed Feb 26 1968) 
Order 


This cause having come before the Court on January 11, 
1968; a hearing having then been held on the motion of Na- 
tional Council of Technical Services Industries for leave 
to intervene as a defendant in this action; the Court having 
considered the arguments of counsel, the motion to inter- 
vene, and the papers annexed thereto; and the Court being 
sufficiently apprised in the premises, 


It is by the Court this 23 day of February, 1968, 
ORDERED: 


That the motion of National Council of Technical Service 
Industries for leave to intervene as a party defendant 
under Rule 24, F.R.C-P., be, and hereby is, granted. 


ALEXANDER Hourzorr 
United States District Judge 


Notice of Hearing on Motions 


Edward L. Merrigan, Esquire 
1700 Pennsylvania Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiffs 


and 


Paul A. Porter 
Arnold and Porter 
1229 Nineteenth Street, N. W. 
Washington, D. C. 20036 
Attorneys for Intervenor Defendant 


Prease Taxe Nortce that, in accordance with prior oral 
advices given you, counsel for Government defendants 
have arranged, with the approval of Chief Judge Edward 
M. Curran and Judge Alexander Holtzoff, to appear before 
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Judge Holtzoff, sitting as Judge of the United States 
District Court for the District of Columbia, at the United 
States Court House, Miami, Florida, on Thursday, March 
7, 1968, at 10:00 am., or as soon thereafter as counsel 
can be heard, for hearing on Government defendants’ mo- 
tion to vacate preliminary injunction, and motion to dis- 
miss, served herewith. 


You are invited to attend, and present argument at the 
hearing in opposition. 


In the event you do not oppose these motions, it is 
requested that you notify undersigned Government de- 
fendants’ counsel in time to obviate the travel to Miami 
for this scheduled hearing. 


Joseph M. Hannon 
Assistant United States Attorney 


Assistant United States Attorney 


Government Defendants’ Motion To Vacate 
Preliminary Injunction 


Government defendants by their attorney, the United 
States Attorney, move the Court to vacate the preliminary 
injunction entered in this action (informally) on January 
11, 1968 and (formally) on January 15, 1968. 

Dissolution of the preliminary injunction is hereby sought 
in accordance with Proviso (1) to the Preliminary Injunc- 
tion, on the ground that its requirement has been met by 
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Agreement reached between the National Aeronautics and 
Space Administration (‘‘NASA’’) and the Civil Service 
Commission (‘‘CSC’’). 


Incorporated into and made a part hereof, is the NASA- 
CSC Agreement in the matter, executed by the NASA Ad- 
ministrator and the CSC Chairman (annexed and marked 
Government Exhibit A). 


We also annex hereto our proposed form of Order Vacat- 
ing Preliminary Injunction. A memorandum of points and 
authorities is submitted herewith. 


/s/ Dav G. Brzss 
United States Attorney 


/s/ Josern M. Hannow 
Assistant United States Attorney 


/s/ Go ZrMenMaN 
Assistant United States Attorney 


Government Defendants’ Memorandum of Points and 
Authorities in Support of Motion To Vacate 
Preliminary Injunction 

The terms of the Agreement (Government Ex. No. A) 
worked out between the National Aeronautics and Space 
Administration and the Civil Service Commission meet the 
requirements of Proviso (1) to the Preliminary Injunction 
entered (formally) on January 15, 1968. Since the agree- 
ment eliminates the essential basis' for the Court’s inter- 
vention in this matter, the Court should promptly vacate 
the preliminary injunction. 


We here incorporate by reference our prior memorandum 
in opposition, and the argument we made at the hearing on 
January 11, 1968. 


1 See hearing transcript (pp. 66, 85-87) and January 15, 1968 supplementary 
proceedings (pp. 2-3). 
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ConcLusion 


For the foregoing reasons, it is respectfully submitted, 
the Court should vacate the preliminary injunction. 


/s/ Davw G. Bress 
United States Attorney 


/s/ Josep M. Hannon 
Assistant United States Attorney 


/s/ Gu ZooceRMaN 
Assistant United States Attorney 


NASA—CSC Agreement on the MSFC Reduction-in-Force 


Whereas a preliminary injunction has been issued in 
Civil Action No. 3261-67, United States District Court for 
the District of Columbia, Lodge 1858, American Federation 
of Government Employees, Everett A. Brouillette, et al. v. 
James E. Webb, Administrator, National Aeronautics and 
Space Administration, John W. Macy, Jr., Chairman, US. 
Civil Service Commission, et al. and 


‘Whereas under the order as issued said preliminary in- 
junction will be dissolved when NASA and the Civil Service 
Commission reach agreement, and concur that prima facie 
application of such agreement to the available facts in the 
individual employee cases does not warrant continued 
maintenance of the status quo as of January 12, 1968, in 
respect of these named individual employees, pending 
exhaustion of administrative remedies; and 


Whereas the National Aeronautics and Space Adminis- 
tration (NASA) and the United States Civil Service Com- 
mission (CSC) have reached agreement concerning broad 
principles to be applied in connection with the reduction- 
in-force at the George C. Marshall Space Flight Center 
which eliminates any probable involvement of improper 
service contract operations as they may affect that 
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reduction-in-force; now therefore, NASA and the CSC 
agree as follows: 


1. That of the outstanding separation and reduction-in- 
grade notices as of January 12, 1968, which were 764, 
all but approximately 166 will be canceled. Of the 
166 notices not canceled, approximately 56 will involve 
separation of employees and approximately 110 
reductions in grade; 


. That approximately 150 of the wage board employees 
who received reduction-in-force notices are being 
retained by NASA and will be retrained for place- 
ment within Marshall Space Flight Center; 


That the 69 technicians who have received separation 
notices will be offered reassignment elsewhere in 
NASA at the same grade and for comparable positions 
with the payment of moving expenses; and 


That upon lifting of the injunction the reduction-in- 
force will proceed with respect to the notices remain- 
ing, and the employees involved will be accorded their 
full rights under reduction-in-force regulations. 


NationaL AERONAUTICS AND Unrrep States Crviz Szevice 
Space ADMINISTRATION Commission 


By James E. WzsB By Joun W. Macy, Jz. 
James E. Webb John W. Macy, Jr. 
Administrator Chairman 


Dated: 2/16/68 Dated: 2/19/65 
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Plaintiffs’ Opposition to Defendants’ Motion To Vacate 
Preliminary Injunction 


When plaintiffs were first advised by General Counsel to 
defendant Civil Service Commission that NASA and the 
Commission had reached an agreement which NASA had 
led the Commission to believe would 


(i) cancel the proposed Reduction-in-Force in each 
and every individual case where there was even a 
““probable involvement of improper service contract 
operations’? and as a result, 


(ii) the pending RIF notices would be completely 
cancelled in 598 out of the original 764 RIF cases, and 
that 


(iii) only 56 employees would thus be separated and 
only 110 would be reduced in grade, none of whom had 
any involvement whatsoever “im improper service con- 
tract operations’’; and finally that 

(iv) the 6 individual plaintiffs to this action would 
definitely be among the 598 employees whose RIF 
notices would be cancelled, 


plaintiff’s counsel replied in substance that plaintiff would 
stipulate to vacate the preliminary injunction, as suggested 
by the defendants herein, if NASA promptly supplied a 
list setting forth the names and employment positions of 
the 764 employees involved and showed that, in actual ap- 
plication and performance of the NASACSC Agreement 
by NASA, the final results would be as represented by 
NASA to the Commission. 


This same request was made by plaintiff’s counsel to 
Assistant U.S. Attorney Zimmerman. 


Thereafter, on February 27, 1968, plaintiff’s counsel re- 
ceived from Mr. Zimmerman— 


1. A letter signed by Mr. Hannon, dated February 
27, 1968 (Exhibit A hereto), 
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2. A copy of a letter dated February 27, 1968 from 
the Deputy General Counsel of NASA to Mr. Zimmer- 
man (Exhtbit B hereto) ; and 

3. Copies of two lists NASA had supplied to reflect 
how it intends to administer and apply the NASA-CSC 
Agreement in each individual case if the preliminary 
injunction is completely vacated by the Court (Exhibit 
C hereto). 


Those lists supplied by NASA showed that, contrary to 
the aforesaid representations of General Coumsei for the 
Civil Service Commission and contrary to his stated under- 
standing of the intended effect of the NASA-CSC Agree- 
ment— 


(a) 5 of the 6 plaintiffs to this action are still tagged 
by NASA for separation, demotion or involuntary 
transfer ;? 


(b) the 6th plaintiff is not even included on the list; 
and 


(c) numerous other Civil Service employees at the 
Marshall Center, who are clearly involved in ‘‘im- 
proper contract operations’’, are still among the 56 
employees scheduled by NASA for separation and the 
110 scheduled for demotion. 


Counsel for plaintiff immediately brought these facts to 
the attention of General Counsel for the Civil Service Com- 
mission. The General Counsel stated that ‘“he was shocked 
and surprised’’ that NASA would attempt so to administer 
and apply the Agreement it had reached ‘with the Commis- 
sion. He stated it was the Commission’s clear understand- 
ing that NASA intended to bend over backwards to make 
sure that the RIF of any employee involved in even a 


1 Plaintiffs Campbell and Gunter are still scheduled for separation; plain- 
tiffs Brouillette and Roden are to be demoted several grades; and plaintiff 
Easter has been involuntarily moved by NASA to the Navy Department. 
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“‘doubtful improper service contract operation”? (i.e. “‘in- 
terface’’) would be cancelled; and that the 6 plaintiffs, 
whose cases were apparently fairly representative of the 
598 illegal RIF’s which were to be cancelled, would surely 
be protected under the Agreement. The General Counsel 
to the Commission stated he would try to see what he 
could do to rectify the situation. 


Tt was at this point that counsel for plaintiffs also ad- 
vised Assistant U.S. Attorney Zimmerman that plaintiffs 
thus could not consent to appear before Judge Holtzoff in 
Miami, Florida for hearing on defendants’ motion to vacate 
the preliminary injunction. Mr. Zimmerman was advised 
that because NASA was proposing to violate the sense and 
intent of the Agreement im plaintiffs’ cases and in several 
other individual cases, plaintiffs deemed it absolutely es- 
sential, in the interests of justice, to call defendant John- 
Macy, a party to this action and Chairman of the Civil 
Service Commission and a signatory of the said NASA- 
CSC Agreement, and the Commission’s General Counsel to 
testify at the hearing on the pending motion to vacate re- 
garding the propriety of NASA’s proposed application of 
the Agreement in the aforesaid individual cases. Both Mr. 
Macy and the Commission’s General Counsel are here 
in the District of Columbia and could not be compelled to 
testify in Florida. Hence, plaintiffs’ insistence upon a 
hearing before the Court here in the District of Columbia. 


Plaintiffs thereupon suggested that the hearing on the 
motion to vacate be postponed until Judge Holtzoff returns 
to the District of Columbia, or in the alternative, that the 
hearing be held now before any other Judge of the Dis- 
trict Court here in Washington. Defendants’ counsel re- 
fused; and of course, the Court has now unfortunately 
ruled that it will act on this motion in Miami, Florida with- 
out benefit of any hearing, argument or testimony at all. 
These developments place plaintiffs and the class they 
represent in grave danger of falling victim to NASA’s 
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preconceived plan to violate its own Agreement with the 
Civil Service Commission and thus to defeat and frustrate 
the lawful rights of the 166 Civil Service employees who 
will be separated or demoted from their positions as soon as 
this Court vacates the preliminary injunction. It also 
means that unless the Court grants the relief now sought by 
plaintiffs, the Court will give its stamp of approval to 
NASA’s outrageous attempt to single out and punish the 
plaintiffs for bringing this action. 


Tn view of these circumstances and because of the wholly 
unjust and unfortunate predicament they present for 
the plaintiffs and the other employees involved, we thus 
urge the Court, in line with Proviso (1) of the Preliminary 
Injunction itself, temporarily to limit its ruling on defend- 
ants’ motion to vacate the preliminary injunction as follows 
(i.e. until Judge Holtzoff returns to the District of Colum- 
bia and is thus able to conduct an appropriate hearing on 
the matters still in honest dispute under the NASA-CSC 
Agreement) : 

(i) The injunction should not be vacated at this 
time as to the 56 employees NASA proposes to sep- 
arate from their positions until the Civil Service Com- 
mission has investigated the facts and certificates to 
the Court in each individual case that, at the time the 
employee received his REF notice from NASA, he was 
not involved in any ‘‘improper contract operation’ 
as specified in the NASA-CSC Agreement; and 

(ii) The injunction should not be vacated at this 
time as to the 110 employees NASA proposes to de- 
mote until the Civil Service Commission likewise cer- 
tifies to the Court that, at the time the employee in 
each case received his RIF notice, he was not involved 
in an ‘improper contract operation’’ as specified in 
the NASA-CSC Agreement and 

(iii) The injunction should not be vacated at this 
time as to the 6 individual plaintiffs, who had the 
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courage to bring this suit and who are now being un- 
justly discriminated against by NASA as a means of 
penalty or retribution, until the Civil Service Commis- 
sion likewise certifies to the Court that each plaintiff, 
at the time he received a RIF notice, was not involved 
in an “‘improper contract operation”? as specified in 
the NASA-CSC Agreement. 


These limitations are certainly justified by and clearly 
in line with the terms and conditions of the Preliminary 
Injunction itself. In this regard, Judge Holtzoff provided 
in the said Injunction, at pages 2, 3: 

“And Provided, However, that this Court will im- 
mediately enter a further order dissolving this pre- 
liminary injunction as to particular named plaintiffs 
and other named individual permanent civil service 
employees of the class represented, upon notification 
to the Court of any of the following occurrences: 


(1) That NASA and the Civil Service Commission 
have reached agreement, and concur in the judgment 


that prima facie application of this agreement to the 
available facts in the individual employee cases, does 
not warrant continued maintenance of the status quo 
as of January 12, 1968 in respect of these named in- 
dividual employees, pending exhaustion of Administra- 
tive remedies.”? (Emphasis Added) 


Patently, the Court in logic did not intend that the In- 
junction should be dissolved simply because NASA and the 
Civil Service Commission reached a brief, general, overall, 
unspecific agreement. On the contrary, the Injunction itself 
indicates that it is to be dissolved as to individual plaintiffs 
and individual employees only when NASA and the Civil 
Service Commission are able to “concur” — 

“That prima facie application of this Agreement to 
the available facts in the individual employee cases, 
does not warrant continued maintenance of the status 
quo... 
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Accordingly, we submit that it would be the height of 
injustice in this case to vacate the Injunction—especially 
as to the 6 individual plaintiffs and the 56 employees des- 
tined for final separation—before the Civil Service Com- 
mission is asked specifically to certify that, under its 
Agreement with NASA and the facts of each case, each such 
employee, when proposed for separation from his position, 
was not tainted by an ‘‘improper service contract opera- 
tion”? as contemplated by the NASA-CSC Agreement itself. 


The extent of this injustice would be compounded many 
times over if this result is reached without the benefit of 
hearing and at a time when the Agreement between NASA 
and the Commission itself candidly admits on its face that 
out of the original 764 proposed separations and demo- 
tions, 598 admittedly were absolutely precluded as a matter 
of law by ‘“‘improper service contract operations’’. 


Furthermore, while NASA has been proceeding post- 
haste to take advantage of the 6 courageous individual 


plaintiffs in this case and unlawfully to sacrifice 56 other 
good, loyal, faultless civil service employees allegedly under 
its agreement with the Civil Service Commission, the Com- 
mission itself has been standing idly by and has failed so 
far to render a single decision even at the regional level 
in any individual, administrative appeal under the Civil 
Service Act. 


Wherefore, plaintiffs urge the Court to deny defendants’ 
motion to vacate the preliminary injunction in the follow- 
ing respects: 


(1) That the motion to vacate should be denied as to 
the 56 employees NASA proposes to discharge until the 
Civil Service Commission, as provided in the Injunction 
itself, certifies to the Court in each individual case that, 
under the NASA-CSC Agreement, the employee involved 
was not involved in an ‘‘improper service contract opera- 
tion”? at the time he was noticed for separation; and 


196 


(2) That the motion to vacate should be denied as to the 
110 employees NASA proposes to demote until the Civil 
Service Commission, as provided in the Injunction itself, 
certifies to the Court in each individual case that, under the 
NASA-CSC Agreement, the employee involved was not 
involved in an ‘‘improper service contract operation’’ at 
the time he was proposed for demotion; and 


(3) That the motion to vacate should be denied as to the 
6 individual plaintiffs until the Civil Service Commission, 
as provided in the Injunction itself, certifies to the Court 
in each individual case that, under the NASA-CSC Agree- 
ment, the plaintiff involved was not a part of an ‘‘improper 
service contract operation’’ at the time he was noticed for 
separation or demotion ; 


Or, in the alternative, plaintiffs pray 


(4) That the motion to vacate with respect to the afore- 
said employees and plaintiffs be denied until Judge Holtzoff 


is available to conduct a hearing on said motion in the Dis- 
trict of Columbia and to hear testimony from the Civil 
Service Commission regarding NASA’s proposed applica- 
tion and administration of the NASA-CSC Agreement in 
these individual cases; and 


(5) That the Court grant such other and further relief 
as may be just and proper in the premises. 


Plaintiffs file herewith a proposed form of Order for the 
Court’s consideration. 


Respectfully submitted: 


Epwarp L. Mznzican 
Attorney for Plaintiff's, 
1700 Pennsylvania Avenue, N.W., 
Washington, D.C. 
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Filed March 11, 1968 
Memorandum 
In view of the agreement reached by the Civil Service 
Commission and the National Aeronautics and Space Ad- 
ministration, the preliminary injunction heretofore granted 
is hereby vacated without prejudice to any administrative 
remedies that may be possessed by individual employees. 


Counsel will submit proposed findings of fact and con- 
clusions of law, and a proposed order. 


/s/ Auexanves Hourzorr 
United States District Judge 
March 9, 1968. 


Filed March 12, 1968 
Order Vacating Preliminary Injunction 


Upon the basis of the Findings of Fact and Conclusions 
of Law herewith filed in this cause, it is by the Court this 
12 day of March, 1968, 


ORDERED: 


That the preliminary injunction heretofore granted in 
this cause (informally) on January 11, 1968 and (formally) 
on January 15, 1968, which enjoined Government defendant 
James E. Webb, Administrator, National Aeronautics and 
Space Administration (‘“‘NASA’’), his officers, etc., from 
taking the reduction-in-force (‘“‘RIK’’) actions as to per- 
manent civil service employees of NASA’s George C. Mar- 
shall Space Flight Center, located at the Army’s Redstone 
Arsenal, Huntsville, Alabama, scheduled to take effect on 
January 13, 1968, and further enjoining them to maintain 
the status quo prevailing as of January 12, 1968, in the 
cases of each such permanent civil service employee subject 
to such RIF actions, be, and hereby is vacated, 
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Wrrnovr Presvupice to any administrative remedies that 
may be possessed by such ‘individual employees in whose 
cases NASA now effectuates its RIF actions under the 
Agreement reached between the Civil Service Commission 
and NASA. 


/s/ Avexanpen Houtzorr 
United States District Judge 


Filed March 12, 1968 
Findings of Fact and Conclusions of Law 


This Court having on January 11, 1968 (informally) and 
on January 15, 1968 (formally) entered a preliminary in- 
junction in this cause; Government defendants having 
moved to vacate this preliminary injunction; plaintiffs hav- 
ing filed their opposition; the Court having reviewed the 
papers and being sufficiently advised in the premises, and 


having entered a memorandum in the matter on March 
9, 1968, 


This Court now makes the following Findings of Fact 
and Conclusions of Law: 


Findings of Fact 


1. The preliminary injunction temporarily enjoined Gov- 
ernment defendant James E. Webb, Administrator, Na- 
tional Aeronautics and Space Administration (“‘“NASA’’), 
his officers, etc., from taking the reduction-in-force (‘‘RIF’’) 
actions as to permanent civil service employees of NASA’s 
George C. Marshall Space Flight Center, located at the 
Army’s Red Stone Arsenal, Huntsville, Alabama, scheduled 
to take effect on January 13, 1968, and further enjoining 
them to maintain the status quo prevailing as of January 
12, 1968, in the cases of each such permanent civil service 
employee subject to such RIF actions. 


199 


2. The Court (as indicated at the January 15, 1968 pro- 
ceedings for settlement of the preliminary injunction order) 
granted the temporary injunction because of the then- 
prevailing extraordinary circumstance that a difference ex- 
isted between the Civil Service Commission (‘“CSC’’) and 
NASA as to NASA personnel policies, the resolution of 
which might affect the proposed RIF actions. 


3. The preliminary injunction order entered January 15, 
1968, set forth in Proviso (1) ‘‘that this Court will immedi- 
ately enter a further order dissolving this preliminary in- 
junction * * * upon notification to the Court * * ° [t]hat 
NASA and the Civil Service Commission have reached 
agreement, and concur in the judgment that prima facie 
application of this agreement to the available facts in the 
individual employee cases, does not warrant continued 
maintenance of the status quo as of January 12, 1968, in 
respect of these * * * employees, pending exhaustion of 
administrative remedies.’’ 


4. Government defendants have filed with the Court the 
NASA-CSC Agreement, executed by the NASA Admin- 
istrator and Commission Chairman, which fulfills the re- 
quirement in Proviso (1) to the Preliminary Injunction. 
This NASA-CSC Agreement sets forth the following: 


‘1, That of the outstanding separation and reduction- 
in-grade notices as of January 12, 1968, which were 
764, all but approximately 166 will be canceled. Of 
the 166 notices not canceled, approximately 56 will 
involve separation of employees and approximately 
110 reductions in grade: 


. That approximately 150 of the wage board em- 
ployees who received reduction-in-force notices 
are being retained by NASA and will be retrained 
for placement within Marshall Space Flight 
Center: 
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“<3. That the 69 technicians who have received separa- 
tion notices will be offered reassignment elsewhere 
in NASA at the same grade and for comparable 
positions with the payment of moving expenses: 
and 


. That upon lifting of the injunction the reduction- 
in-force will proceed with respect to the notices 
remaining, and the employees involved will be ac- 
corded their full rights under reduction-in-force 
regulations.”’ 


Conclusions of Law 


1. In view of the NASA-CSC Agreement, the vacating 
of the preliminary injunction is warranted in the public 
interest. 


2. Accordingly, the preliminary injunction should be va- 
cated, without prejudice to any administrative remedies that 


may be possessed by the individual employees whose RIF 
actions now proceed under the NASA-CSC Agreement. 


/s/ Auexanper HoLTzorF 
United States District Judge 
Dated: March 12, 1968 


201 


Government Defendants’ Motion To Dismiss 


Defendants by their attorney, the United States Attorney 
for the District of Columbia, move the Court to dismiss this 
action for lack of jurisdiction, on the four grounds set forth 
in defendants’ Opposition to Motion for Preliminary In- 
junction. 


Incorporated into and made a part of this motion by 
reference are the following exhibits: 


(a) Government Exhibits 1 & 2. (These exhibits are an- 
nexed to defendants’ Opposition to Motion for Preliminary 
Injunction.) 


(b) Government Exhibit A. (This exhibit is annexed to 
defendants’ Motion to Vacate Preliminary Injunction which 
is being filed simultaneously with the present motion.) 


In support hereof, defendants submit a memorandum of 
points and authorities. 


David G. Bress 
United States Attorney 


Joseph N. Hannon 
Assistant 
United States Attorney 


United States Attorney 
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UNITED STATES DISTRICT COURT 
FOE THE DISTRICT OF COLUMBIA 
Civil Action No. 3261-67 


Lovoz 1858, AMERICAN FEDERATION OF GOVERNMENT 
Emervovess, Et au., Plaintiffs, 
Vv. 
James EB. Wess, ApmrinisteaTor, NASA, 2T AL., Defendants. 
Washington, D. C. 
April 9, 1968. 

The above cause came on for hearing of motions before 
Tae Honoraste Axexanpek Hoxrzorr, United States 
District Judge. 

Appearances: 

For the Plaintiffs : 


Epwagp L. Mrzrican, Esq. 


For the Defendants: 


Gu Zooreman, Esq. 
Assistant United States Attorney 


For the Intervenor: 


Pav A. Portes, Ese., 
James F. Frrzpareicg, Esq. 


2 PROCEEDINGS 


The Deputy Clerk: Lodge 1858, American Federation of 
Government Employees and others v. James EB. Webb, 
Administrator, NASA, and others, Civil Action 3261-67. 

The Court: Gentlemen, as you of course know, this Court 
is thoroughly familiar with this case because it passed upon 
the motion for preliminary injunction. 
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Consequently, only brief arguments will be helpful to the 
Court. 

Mr. Zimmerman: I understand that, Your Honor. Thank 
you. 

The Court: Have you handed up copies of the papers? 

Mr. Zimmerman: Ihave my papers here, Your Honor. 

We are here on the Government’s motion to dismiss, 
which incorporates the grounds stated in opposition to the 
preliminary injunction, so I pass both papers up. 

The Court: Very well. You may proceed, Mr. Zimmer- 
man. 

Mr. Zimmerman: I would suggest that since the inter- 
venor supports the Government’s motion to dismiss, that 

they be heard after us and then— 
3 The Court: Very well. 
Mr. Zimmerman: —the plaintiff. 

I should like to inform the Court of the present status of 
this matter since Your Honor relieved the preliminary 
injunction. 

On March 30, 1968 the final actions which were not can- 
celled were put into effect under the reduction in force. 

The Court: What was put into effect? 

Mr. Zimmerman: The final actions. 

A total number of 21 separations, Your Honor, are 
involved. 

The Court: How many? 

Mr. Zimmerman: 21. 

82 demotions. 

82 reassignments without substantial injary to the indi- 
vidual. 

A total of about 600 have been cancelled, Your Honor, 
pursuant to the agreement between NASA and the Civil 
Service Commission, which we have put in evidence as 
Government Exhibit A. 

On the administrative appeals to the Civil 
4 Service Commission, I should like to inform the 
Court that the Civil Service Commission had asked 
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the individual appellants who are appealing their reduction 
in force actions, for further information as to the impact or 
effect upon the changes that came about on March 30. 

The plaintiff Union, Your Honor, represents all or most 
of these people in the administrative proceedings. They 
asked for two additional weeks’ time within which to supply 
this information, and that time is not yet up. 

So that those individual appeals have not yet been decided 
at the first Civil Service level, and of course the final 
decisions by the Civil Service Commission on the individual 
appeals will be forthcoming thereafter. 

The major ground that we urge that this Court should 
now dismiss this action is that the regular operation of the 
exhaustion doctrine should bar maintenance of the action. 

The Court: Specifically, what does the complaint pray 
for or what is the cause of action? 

Mr. Zimmerman: The cause of action is for the Court 
to review the reduction in force determination made 
by NASA. A claim that they are not bona fide 
reductions in force— 

The Court: But what relief is asked for? 

Mr. Zimmerman: They ask for an injunction, which is 
now mooted. They ask for a declaratory judgment in 
regard to the illegality. 

The Court: The injunction is not mooted. 

Mr. Zimmerman: The injunction phase, Your Honor, is 
mooted insofar as they sought to remain on duty. In other 
words, part of the relief asked for was that they should 
not be separated. That aspect of the case— 

The Court: They still want an injunction as to those 
employees as to whom a reduction in force or demotion 
notices have gone into effect; isn’t that what they ask? 

Mr. Zimmerman: Yes, Your Honor, but there a simple 
declaration by the Court, if the Court keeps this case, 
would meet the needs of the situation. There would be no 
need for an injunction. 
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If the courts ultimately determine that their rights have 
been violated there would be reinstatement— 

The Court: You mean declaratory judgment— 
6 Mr. Zimmerman: Yes. 

The Court: That doesn’t make any difference. 
I want to get at the cause of action. It is now limited, I 
presume—well, it seeks to enjoin, whether by declaratory 
judgment or by an injunction, the Government from putting 
into effect these removal notices; is that it? 

Mr. Zimmerman: My understanding is that they wish 
reinstatement. They have been separated or demoted. For 
those who have been demoted they want reinstatement to 
their prior position. 

The Court: I see. Hither reinstatement or an injunction 
against the enforcement of the removal notices? They 
start out by seeking an injunction— 

Mr. Zimmerman: Yes, Your Honor. 

The Court: In other words, this is an action to enjoin 
the Government agency against discharging some people 
or demoting some people, isn’t that it? 

Mr. Zimmerman: That is the way it started out. 

The Court: And that is what it is still. 

Mr. Zimmerman: That is right, except that we suggest— 

The Court: Now, then, what is the ground for 
7 your motion to dismiss? 

Mr. Zimmerman: That the routine doctrine, opera- 
tion of the doctrine of exhaustion of administrative 
remedies requires these individuals to go get a decision on 
the facts of their individual case before the Civil Service 
Commission, under the Civil Service regulations; then get 
a final decision by the Civil Service Commission on the 
individual appeal. 

In those decisions the Civil Service Commission is being 
called upon, evidently, by the allegations made in the indi- 
vidual cases, to rule upon the legality of the actions taken. 
So that the Civil Service Commission will have to rule first. 
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Thereafter, if those individuals desire judicial review, 
if they feel aggrieved, that question will come before the 
Court in those individual cases, Your Honor; and in normal 
operation of the exhaustion doctrine— 

The Court: Has anyone a loose copy of the complaint? 

Mr. Zimmerman: Yes, Your Honor. 

The Court: Let me have it. 

No, just the complaint alone. 
Mr. Merrigan: The complaint has exhibits, Your 
Honor. 

The Court: Is this the complaint? 

Mr. Merrigan: It is the complaint, Your Honor. 

The Court: It is a pretty voluminous complaint. Very 
well. 

Mr. Zimmerman: There was an extraordinary situation 
prevailing which impelled this Court, sitting in equity, to 
intervene. 

The Court: Yes, I have a very vivid recollection of that. 

Mr. Zimmerman: That is now no longer involved in the 
case. 

We, therefore, suggest that the case should now follow 
the normal operation of the exhaustion doctrine. 

We also say that there is a plain and adequate remedy 
in these appeals through the Civil Service Commission and, 
therefore, that equity jurisdiction lacks at the present time 
if we regard the case in its present posture. 

We also suggest, as a third ground, that NASA and the 
Civil Service Commission have worked out a policy long- 

range solution for the entire problem. 
9 The Court: Iknow. But your motion to dismiss, 
I take it, is based on the face of the complaint. 

Mr. Zimmerman: It is based on the face of the complaint, 
as modified by events which have occurred since then. 

The Court: Then you must make a motion for summary 
judgment. 

Mr. Zimmerman: Then, Your Honor, we should like it 
dismissed for summary judgment. 
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I would suggest, however, it is my personal view that the 
exhaustion doctrine is jurisdictional and is not going to 
the merits. So, therefore, I would urge it be a motion to 
dismiss. 

However, if Your Honor differs, we would like it con- 
verted to a motion for summary judgment on the same 
ground. 

The Court: I think I would be inclined to dispose of the 
matter on a motion to dismiss, which would mean on the 
face of the complaint. 

Mr. Zimmerman: Fine. 

The Court: Because if I should treat this as a motion 

for summary judgment the question would arise 
10 whether the other side should have additional time 
to file additional affidavits or something of that sort. 

Mr. Zimmerman: We were only suggesting that the 
grounds on which we rely are the same whether it ‘is 
denominated or labeled one or the other. 

The Court: But if I am to consider subsequent events 
instead of limiting myself to the four corners of the com- 
plaint, then it becomes a motion for summary judgment 
and then the other side has a right to answer it as a motion 
for summary judgment. 

Mr. Zimmerman: In that event, Your Honor, we reserve 
the right to file a motion for summary judgment subse- 
quently, if need be. 

The Court: Very well. But what I think I will do today 
is treat this as a motion to dismiss, which means I am 
limited to the four corners of the complaint. 

Mr. Zimmerman: And we suggest, in addition, whatever 
be the basis, that the exhaustion doctrine applies in its 
proper course. 

Excuse me, Your Honor. (Pause.) 

It is brought to my attention by my colleague, Mr. 

Hannon, that the after-occurring events whereby 
11 some 600 or so of the people who were—of the 
original plaintiffs, being no longer aggrieved, that 
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if the complaint be amended to fit the situation of only 

those remaining, we would entertain it on that basis; but 

it would seem to be odd to have a moot question being con- 

sidered by the Court relative to some 600 who are not being 

affected. We wish Your Honor to take that into account. 
The Court: Very well. 


that since NASA and the 
eached an agreement of 
policy within the Ex Government 
as to how the matter o 
employees 
general proposition 
hope elsewhere in the Government— 

The Court: I can’t consider that unless I treat your 
motion as a motion for summary judgment. 

I am going to determine, first, whether the complaint sets 
forth a cause of action. 

Mr. Zimmerman: I understand that, Your Honor. 

12 Following that we are urging upon the Court that 

in its discretion, its judicial discretion, it decline to 
entertain this suit even if it has jurisdiction. 

The Court: I see. 

Mr. Zimmerman: That is the second ground we urge. 
‘As our basis for that we say let the Executive Department 
work this out, as they have been attempting to do. 

I represent to the Court that they are doing it success- 
fully, that there has been a great step forward in that 
regard; and the Court, under the doctrine that Your Honor 
has often espoused, will not interfere in the day-to-day 
operations of the Government. We suggest that that 
should be operative. 

So, on these grounds, we urge that Your Honor dismiss: 

First, that there be no jurisdiction because of the ex- 
haustion doctrine. 

Secondly, that Your Honor in the exercise of judicial 
discretion should not entertain this suit but remit the 
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individual plaintiffs who are still subject to the action, to 
their remedy after the Civil Service Commission has 
ruled. 
13 Thank you, Your Honor. 
The Court: Does counsel for the intervenor wish 
to add anything? 

Mr. Porter: Your Honor, I am Paul Porter, representing 
the intervenor defendant here. 

I wish to heed your admonition for brevity. However, I 
would direct your attention to the circumstance that the 
complaint, on its face, asks for a declaratory judgment as 
to the legality of this type of contract. 

As Your Honor has observed, in the event you treat this 
as a motion to dismiss on the grounds that the plaintiffs 
do not under these circumstances have standing, you do 
not reach the question—and we don’t think you should— 
of the legality of this particular contract or the type of con- 
tract that is involved here. 

Now our interest is specifically with respect to the 
Goddard Space Center and the Marshall Space Center at 
Huntsville, but in addition we have a much broader interest 
and that is, the companies that are represented by the 
intervenor defendant here account for some four billion 
dollars of efforts that are being made in the defense and 

the space programs. There are over 250,000 
14 employees that would be affected in the event there 
was a ruling here—and we don’t think that you would 
reach that—that would taint the legality of these contracts. 

We support the Government’s motion completely that it 
ought to be dismissed. 

I think Your Honor exercised your equity jurisdiction 
where NASA and the Civil Service Commission are now 
in agreement. We hail that as an act of judicial statesman- 
ship. And that having been done, we believe that the com- 
plaint should be dismissed and let the parties develop their 
own relationships. 

If you have no further questions, Your Honor, we again 
support the Government’s position. 
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Mr. Zimmerman: I would merely say, Your Honor, 
executive statesmanship, not judicial. I trust the executive 
has that quality, too. 

The Court: I will hear the other side. 

Mr. Merrigan: May it please the Court, Your Honor, the 
complaint in this case seeks, really, three things. 

Number one, it seeks a preliminary injunction— 

The Court: You really have won the case because 
15 most of the removal notices and the demotion notices 
have been cancelled. 

Mr. Merrigan: Your Honor, I really don’t want to dis- 
agree with you on that because I think you were tremendous 
in granting the preliminary injunction in this case, but 
believe me, Your Honor, when the facts are known to the 
Court, we have not won this case. 

We think the agreement between the two defendants is 
like an agreement between any other two defendants. They 
have done it their way. 

I think that five of the six plaintiffs, the individual 
plaintiffs— 

The Court: I am not going to go into the agreement 
between two Executive Departments. 

Mr. Merrigan: On that basis— 

The Court: I am going to decide only whether your com- 
plaint states a cause of action. 

Mr. Merrigan: Our complaint obviously stated a cause 
of action when Your Honor granted the preliminary injunc- 
tion and I say that it still— 

The Court: It doesn’t follow at all. 

Mr. Merrigan: Well, it states this cause of action, if Your 

Honor will permit me: 
16 The Complaint alleges that at the Marshall base 
down in Alabama NASA has— 

The Court: I know what it alleges. Just how does it 
state a cause of action? 

Mr. Merrigan: It states a cause of action under Roth 
against Brownell and Reynolds against Lovett that— 
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Still over a hundred-some-odd people, Your Honor, are 
being unlawfully removed from their positions while NASA 
keeps unlawful contract employees in their jobs. 

The Court: Let’s assume that is correct, that one hundred 
people are being removed unlawfully. The Government 
makes the point that each one of those has a remedy, an 
administrative remedy through the Civil Service Commis- 
sion, and if it fails, then an individual action can be brought. 

What you are seeking to do is to have this Court enjoin 
the Government agency from removing employees. That 
is most extraordinary. 

Now how do you state a cause of action? 

Mr. Merrigan: I say to Your Honor now that there are 

two things we would ask the Court to do under the 
17 ~— complaint: 

One—Since Your Honor has ruled that the pre- 
liminary injunction must be vacated as to these hundred- 
some-odd employees and since it is conceded in this case 
that the Court will have ultimate jurisdiction over these 
individual cases after the administrative remedy is com- 
pleted, we ask Your Honor to stay the case, insofar as 
these individuals are concerned, until the administrative 
remedy is complete. 

Five of the six individual plaintiffs are still before the 
Civil Service Commission. We think they have been dis- 
criminated against to the highest degree. We think that 
if the Court dismisses the action, Your Honor, that they 
will be left pretty much at the mercy of the defendants. 

We ask the Court to hold the case on the calendar until 
the administrative remedy is complete, then take it up 
again. 

There is a second position, Your Honor. Plaintiff Lodge 
1858 of the American Federation of Government Employees 
has a collective bargaining agreement with the defend- 

ant NASA. That collective bargaining agreement 
18 states— 

The Court: There is no such thing as a collective 

bargaining agreement with a Government department that 
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is binding in the sense in which that term collective bar- 
gaining agreement is used, and our Court of Appeals has 
so held. 

Mr. Merrigan: No, Your Honor, the Court of Appeals, 
respectfully, has not held that. 

The Court of Appeals has held that the Court should not 
intervene— 2 

The Court: You mean you submit that the Court of 
Appeals held. You must be more courteous and urbane in 
your expressions when you are contradicting the Court. 

Mr. Merrigan: Your Honor, I didn’t mean to contradict 
you. I just meant that my interpretation of the Court of 
Appeals decisions— 

The Court: Then say that. 

Mr. Merrigan: —is that they have not held that a 
collective— 

The Court: Then I am going to hold it, if necessary. 

Mr. Merrigan: I would ask Your Honor not to do 
19 that without considering the law on this subject first. 
The Court: A collective bargaining agreement 
between a union and a Government agency is an entirely 
different type of document than a collective bargaining 
agreement between a labor union and a private employer. 

Mr. Merrigan: Really not, Your Honor. I submit to the 
Court that is not so. 

Tf the Court would look at 5 U.S.C. 7301 and would look 
at Executive Order 10988, which is printed right after 
5 U.S.C. 7301, I think you will see that the President has 
given the agencies the right to make these agreements. 

They have made the agreement. The agreement is before 
Your Honor. It specifically says on its face that the agency 
recognizes the union as the exclusive bargaining agent of 
the employees in this unit. 

You heard Mr. Zimmerman tell the Court this morning 
that the Union is representing the employees in the adminis- 
trative appeals. 

The contract says on its face the agency commits itself 
that it will never have a reduction in force except in strict 
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compliance with laws and regulations. 
The Court: It commits itself to do what? 
20 Mr. Merrigan: It commits itself not to have a 
reduction in force in the bargaining unit except in 

strict compliance with laws and regulations. It says that 
in the bargaining agreement. 

With regard to contracting, it says the employer will give 
the Union as much notice as possible in advance of con- 
tracting actions which may displace career employees: 


‘“‘Employer agrees to minimize displacement by taking 
every possible prudent action to retain career employees.”’ 


And I would say to Your Honor that what the Court of 
Appeals has said, and I think correctly, is that in the ad- 
ministration of Executive Order 10988, that is, in the formu- 
lation of bargaining units and in the administrative day- 
to-day actions under the Executive Order, those things 
are not subject to court review; but once the Government 
puts its name to a contract with a union, it is the same thing 
as a contract with a union outside of the Government. The 
Government can’t break it any more than the Union can. 

And we say that this complaint in this case 
21 _ alleges a breach of contract by NASA of this collec- 
tive bargaining agreement. 

I think that the Court has never had before it, Your 
Honor, in this Circuit, a case involving a collective bar- 
gaining agreement. The “two cases before the Court in 
the past have involved cases where unions have gone to the 
courts and asked them to direct the Secretary of the 
Treasury or the Postmaster General to make up bargaining 
units in such and such a way- Well, that is an administra- 
tive thing, which I think the Court should not get involved 
in. But I think it is far different, Your Honor, when you 
have a collective bargaining agreement which creates rights 
in the Government, creates rights in the Union. 

Would Your Honor look at this contract for just a 
moment? 
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The Court: You have given it to me. You have stated 
its contents. 

Mr. Merrigan: It is signed by the Government, Your 
Honor. 

The Court: The question is, of course, whether this Court 
can enjoin the Government or a Government agency or 

order specific performance of a contract. This is 
22 what you are really asking. 

Mr. Merrigan: We are asking for a declaratory 
judgment, Your Honor, in this case, too, that this contract 
prohibits NASA from doing the things it has been doing in 
this case. 

And, Your Honor, I think there are two things involved 
here: If the Government would agree that the case can 
remain pending until the— 

The Court: No, I want to dispose of it one way or the 
other. I am either going to grant the motion or deny it. 
I don’t do halfway things. 

Mr. Merrigan: On that basis, Your Honor, we would 
ask you, very respectfully, to keep this case pending. The 
Court has ultimate jurisdiction ; that is admitted and con- 
ceded. Keep it pending until these administrative appeals 
are finished. 

The second point is that the exhaustion doctrine has 
nothing to do with the plaintiff Union, that it has standing 
to sue, it sues in the complaint on this contract. 

We say this contract is enforcible through the courts 

inst the Government under Executive Order 10988, 

5 U.S.C. 7301, and on the basis of these decisions 

23. by the Supreme Court in this Circuit that say when 

you sue a Government official to enforce a contract 

right and to prevent unfair competition—and here we say 

that the contractor employees are unfairly competing with 

these permanent Civil Service employees—that the Union 
has standing to sue. 

Essentially that is it, Your Honor. 

And, please, I hope the Court understands I didn’t mean 
to be disrespectful on that. 
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I feel very deeply that in this particular case certainly 
the Union has as much standing as the intervenor to repre- 
sent its members. Certainly the Union, which is recognized 
by management to represent its members, has the same 
standing. It certainly has the standing that the NAACP 
was given by the Supreme Court in NAACP against 
Alabama. 

Tf this reduction in force goes through, the Union loses 
membership, the Union loses dues— 

The Court: I can’t go into that. 

Mr. Merrigan: Well, Your Honor, those are the con- 
siderations the Supreme Court took into consideration in 

the NAACP v. Alabama case. 
24 The National Motor Freight case, which Mr. 
Porter relied on when he sought intervention and it 
was granted by Your Honor, says that when an association 
represents its members and they will be aggrieved by the 
defendant’s actions, there is standing to sue. 

So, Your Honor, I respectfully say that Lodge 1858 does 
have standing. 

But if Your Honor passes that question or reserves that 
question or rules against me on that question, I would still 
ask you to retain jurisdiction here until the appeals are 
completed. 

Thank you, Your Honor. 


OPINION OF THE COURT 


The Court: This is an action by a Union of Federal 
Government employees and certain individual employees to 
enjoin a Government agency from discharging or demoting 
a large number of employees or, in the alternative, render 
a declaratory judgment adjudicating that the action of the 
Government, of which the plaintiffs complain, is invalid 
and in violation of law. 

The defendants move to dismiss the complaint as 
25 ~— not stating a valid claim for relief. 

This is a most extraordinary suit. To ask the 
courts to enjoin a Government agency from discharging 
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employees or demoting them and thus interfere with the 
internal day-to-day administration of Governmental func- 
tions, would be a very unusual action for the courts to take. 

To be sure, if any of the dismissals or demotions are in 
violation of the Civil Service Act, the individual employees 
against whom adverse action has been taken have an ad- 
ministrative remedy provided by law with the Civil Service 
Commission, and after that is exhausted they may bring 
individual actions for relief. 

The relief that may be granted, however, is of a very 
limited character. The courts may not and do not interfere 
with the internal administration of Government depart- 
ments. 

This Court had occasion to discuss this general topic in 
another connection only a few months ago in the case of 
Protestants and Other Americans United For Separation 
of Church and State v. O’Brien, 272 F. Supp. 712, 715. 
There this Court stated: 


26 “The courts may not, however, control or super- 


vise the operations of the other two branches of 
Government. Thus, the courts may not interfere with the 
management of the internal affairs of either House of 
Congress or pass upon the qualifications of its members. 
So, too, the courts may not control, direct, supervise or in- 
terfere with the management, operation or activities of the 
departments or other agencies of the Executive Branch of 
the Government or of Government establishments such as 
public schools or public hospitals. Federal Judges are not 
supervisors or overseers of Government agencies or in- 
stitutions.’ 


Many years ago, Chief Justice Taney, in his usual 
pointed manner, in the case of DeCatur v. Paulding, 14 
Peters 497, 516, made the following statement: 


“The interference of the courts with the performance of 
the ordinary duties of the Executive departments of the 
Government would be productive of nothing but mischief 
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and we are quite satisfied that such a power was 
27 ~_—s never intended to be given them.”’ 


The Court is of the opinion that the complaint does not 
set forth a valid claim for relief because the Court may 
not enjoin a Government agency from discharging any of 
its employees, nor may it issue a declaratory judgment. 

In addition, the doctrine of exhaustion of administrative 
remedies is peculiarly applicable in such a case and these 
remedies must be exhausted by individual employees 
affected adversely and only after the remedies are ex- 
hausted may relief be asked from the courts. 

The fact that this Court at one time granted a pre- 
liminary injunction, which has since been vacated, does 
not affect the conclusion which the Court reaches. This 
Court, as it has stated more than once in the course of 
this litigation, would not have granted a preliminary in- 
junction were it not for the following unusual situation: 
it appeared that the Civil Service Commission was ques- 
tioning and investigating the action of the defendant 
agency in this case in connection with its personnel policies 

and interposed certain objections. The Court 
28 granted a preliminary injunction in aid of the posi- 

tion of the Civil Service Commission, which is 
charged by law and by the President with the duty of 
enforcing personnel policies. It was for that reason, and 
that reason alone, that the preliminary injunction was 
granted. 

It is apparent that the Civil Service Commission has 
completed its investigation and that the employing agency 
has apparently yielded to certain views of the Civil Service 
Commission by withdrawing a majority of the notices in- 
volved in this case. 

I refer to this fact in order that the granting of the 
preliminary injunction should not be regarded by anyone 
as an expression of this Court that the complaint stated 
a cause of action. The purpose of the preliminary injunc- 
tion was merely to maintain the status quo in view of this 
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extraordinary situation in which one Government agency 
was objecting to the actions of another, the former being 
charged with the personnel policies involved. 

The motion to dismiss is granted and counsel may sub- 
mit an order accordingly. 


[Filed April 18, 1968] 
Judgment 


This cause having come before the Court on Government 
defendants’ motion to dismiss, intervenor defendant’s sup- 
port thereof, and plaintiffs’ opposition thereto; counsel 
having been heard; and the Court being fully advised in the 
premises and having entered an oral opinion in this matter, 


It is by the Court this 18 day of April 1968, ORDERED, 
ApsUDGED AND DECREED: 


That the action be, and hereby is, dismissed. 


AxexaNnper Hourzorr 
United States District Judge 


——_ 


Notice of Appeal 


Notice is hereby given this 23rd day of April, 1968 that 
plaintiffs herein and each of them hereby Appeal to the 
United States Court of Appeals for the District of Colum- 
bia Circuit from the Judgment entered in this action on 
April 18, 1968 dismissing this action and the complaint 
herein. 


Epwarp L. MErrican 
Attorney for Plaintiff's 
1700 Pennsylvania Ave., N. W. 
Washington, D. C. 
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EXHIBIT A TO THE COMPLAINT 
Grorce C. MarsHaty Space Fuicur Cenrer ann AFGE 


The following agreement, negotiated late last year by 
the National Aeronautics and Space Administration’s 
George C. Marshall Space Flight Center, Huntsville, Ala., 
and Lodge 1858 of the American Federation of Government 
Employees covers an activity-wide unit of some 2,530 white 
collar and 1,300 wage board employees. 


Effective for three years from January 28, 1966, this 
agreement contains a detailed grievance procedure which 
provides for the holding of a fact-finding hearing before an 
internal Grievance Review Officer selected by the aggrieved 
employee, rather than advisory arbitration. The final de- 
cision on all grievances rests with the Center Director. 


Other provisions cover recognition of union representa- 
tives, time-off to vote or register in national, state, and 
local municipal elections, rest periods and clean-up time, 
detailing to higher-level jobs for 30 days or less, and union 
participation in locality wage surveys. 


PREAMBLE 


This Agreement is entered into between the George C. 
Marshall Space Flight Center of the National Aeronautics 
and Space Administration, Huntsville, Alabama, herein- 
after referred to as the Employer, and Lodge Number 
1858, American Federation of Government Employees 
(AFL-CIO), hereinafter referred to as the Union. 


It is the intent and purpose of the parties to this Agree- 
ment to promote and improve the efficient administration 
of the Federal Service, the vital mission which has been 
assigned to the Center, and the well-being of employees 
within the meaning of Executive Order 10988, dated Jan- 
uary 17, 1962, to establish a basic understanding relative 
to the personnel policy, practices and procedures, and other 
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matters affecting conditions of employment which are 
within the discretion of the Director, George C. Marshall 
Space Flight Center, and to provide a means for amicable 
discussion and adjustment of matters of mutual interest. 


In consideration of the mutual covenants herein set forth, 
the parties hereto, intending to be bound hereby, agree as 
follows: 


Azttore I 
Authority 


Section 1. This Agreement is entered into pursuant to 
the authority granted in Executive Order 10988, dated Jan- 
uary 17, 1962, and NASA Management Manual, General 
Management Instruction 7-7-2, and letter of exclusive 
recognition, dated May 28, 1965, from the Deputy Director, 
Administrative, George C. Marshall Space Flight Center, 
to the President, Lodge Number 1858, American Federation 
of Government Employees. 


Axzricie IT 
Recognition and Unit Description 


Section 1. The Employer recognizes the Union as the 
exclusive bargaining agent, under the provisions of Execu- 
tive Order 10988, for all employees in the unit (as described 
jn Section 2). The Union recognizes the responsibilities 
of, and agrees to represent, fairly and equitably, the in- 
terests of all employees within the unit with respect to 
grievances, personnel policies, practices, and procedures or 
other matters affecting their general working conditions, 
without regard to whether or not the employee is a member 
of the Union, and regardless of the employee’s race, creed, 
color, sex or national origin. The Union further agrees 
it will not engage in public acts against Governmental au- 
thority which have the effect of embarrassing the Gov- 
ernment. 
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Section 2. The Unit to which this Agreement is applicable 
consists of all employees of the Center under the super- 
vision of the Center Director except: (a) Management 
officials as defined in NASA Management Manual Chapter 
17-7-2; (b) Employees engaged in Federal personnel work 
in other than a purely clerical capacity; (c) Employees en- 
gaged in Federal personnel work who handle confidential 
labor relations matters; (d) Supervisory employees who 
officially evaluate the performance of other employees; (e) 
Professional employees (e. g., Engineers, Accountants, At- 
torneys, Mathematicians, and Physicists) who are em- 
ployed in their professional capacities; (f) Military de- 
tailees; (g) Consultants and Experts (as defined in NASA 
Management Manual, Chapter 17-3-16.2a, dated July 1, 
1963) ; (h) Co-op students; (i) NASA Headquarters audi- 
tors; (j) Public Law 313 Employees; and (k) Temporary 
employees. 


Section 3. It is further agreed that the Employer will 
not interfere with, restrain, or coerce any employee in the 


exercise of the rights to join or refrain from joining the 
Union, or because of membership or non-membership in, or 
activities on behalf of the Union which are outlined in 
Executive Order 10988, Agency regulations, or this Agree- 
ment. Both the Employer and the Union agree to be gov- 
erned by the Code of Fair Labor Practices. 


Aznictz IT 
Restrictions of Law and Regulations 


Section 1. It is agreed and understood by the Employer 
and the Union that this Agreement is subject to all ap- 
plicable existing or future laws or regulations of the Fed- 
eral Government, including but not restricted to, those 
rules, regulations and directives issued by the Civil Service 
Commission and applicable agency regulations. 


Section 2. The Employer retains the responsibility and 
right, in accordance with applicable laws and regulations to; 
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(a) Direct employees; (b) Hire, promote, transfer, assign 
and retain employees in positions within the George C. 
Marshall Space Flight Center; (c) Suspend, demote, dis- 
charge, or take other disciplinary action against employees; 
(d) Relieve employees from duties because of lack of work 
or for other legitimate reasons; (e) Maintain the efficiency 
of the Government operations entrusted to them; (f) De- 
termine the methods, means and personnel by which such 
operations are to be conducted; and (g) Take whatever 
action that may be necessary to carry out the mission of 
the George C. Marshall Space Flight Center in situations 
determined by the Director to constitute an emergency. 
Emergencies include, but are not limited to, those situa- 
tions involving security, health, welfare, safety or protec- 
tion of property. 


Agticis IV 
Consultation 


Section 1. It is agreed and understood that matters ap- 
propriate for consultation between the parties are policies 
and procedures related to working conditions which are 
within the discretion of the Employer, including such mat- 
ters as safety, training, labor-management cooperation, em- 
ployee services, methods of adjusting grievances, appeal 
procedures, leave administration, promotion plan, demo- 
tion practices, pay regulations, reduction-in-force practices, 
and hours of work, except in those cases where the Center 
Director issues directives because of an emergency. 


Section 2. The Employer will not consult with the Union 
with respect to such areas of discretion and policy as the 
Employer’s mission, budget, organization, and assignment 
of personnel, or the technology of performing work. 

Section 3. It is further recognized that this Agreement 
does not alter the responsibility of either party to meet 
with the other to advise and discuss in order to conscien- 
tiously seek mutually satisfactory solutions to appropriate 
matters not covered by this Agreement. 
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Aztiotz V 
Union Representation 


Section 1. The Employer agrees to recognize the duly 
elected or appointed officers and shop stewards authorized 
by the Union. 


The Union agrees to keep the Employer advised in writ- 
ing of the names of its officers and shop stewards, hereafter 
referred to as Union representatives in this Article. 


Section 2. The Union shall supply the Employer in writ- 
ing, and shall maintain with the Employer, on a current 
basis, a complete list of all authorized Union representa- 
tives with the designation of the group of employees each is 
authorized to represent. 


Section 3. Time off during regular working hours will be 
authorized to recognize Union representatives for the pur- 
pose of assisting or representing an employee in the prepa- 
ration and presentation of a complaint or grievance when 


such time off will not adversely affect the mission of the 
Employer. If the supervisor of such Union representative 
believes that said representative’s performance of his 
Union assignments interfers with his official MSFC duties, 
the matter will be discussed between the supervisor and 
Union representative. If these differences cannot be re- 
solved, the matter shall be referred to the Personnel Officer 
and the Union President. All excused absences authorized 
shall be charged to an accounting number made available to 
the Union representatives by the Employer. 


Section 4. When time off from the job is required for 
discussion or consultation with the Employer or to consult 
or represent an employee on a grievance or complaint, the 
Union representative shall notify his supervisor of his need 
to be absent from his place of duty. The supervisor shall 
make every attempt to allow the Union representative the 
specific time requested without charge to leave. 'This does 
not extend to short informal discussion between an em- 
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ployee and a shop steward on daily matters or problems 
that have not reached the point that significant time is in- 
volved. When a Union representative desires time away 
from his duty: station to conduct internal Union business, 
he shall request annual leave or leave without pay for such 
purpose from his supervisor. If unable to do so because 
of urgent work requirements or emergencies, the super- 
visor will provide the requested time in the immediate 
future. 


Section 5. Union representatives who are not employees 
of the Marshall Space Flight Center will be provided an 
official MSFC badge for their use when prior arrangements 
have been made: (a) to meet with management officials; 
(b) at the request of an employee to assist him in the 
preparation and presentation of a complaint or grievance; 
(c) to meet with an employee at the employee’s request; 
(d) to accomplish special administrative assignments for 
the Union. Prior arrangements for such purposes will be 
made with the Personnel Officer. The Employer agrees to 
provide a meeting place where such visits can be held in 
private. The Union recognizes that failure to comply with 
the conditions stipulated above will constitute grounds upon 
which the Employer will revoke the Union representative’s 
badging privilege. 


Section 6. Whenever possible, and within the provisions 
of this Agreement that state the Employer has the right 
to regulate the workforce, the Employer agrees that no 
Union representative shall be transferred from one work 
shift and/or shop to another without prior consultation 
between the supervisor concerned and the Union. 


Section 7. In order to allow for constructive and efficient 
consultation between the Union and the Employer, the 
Employer agrees, subject to its right to direct the work- 
force, to assign the Union’s incumbent president, vice- 


president, assistant president, and executive vice-president 
to the day shift. 
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Axzriote VI 
Employee Complaint and Grievance Procedure 


Section 1. The purpose of this Article is to provide for 
a mutually satisfactory method of settlement of employee 
complaints or grievances which arise from the employees’ 
working conditions as well as those resulting from any al- 
leged violation of this Agreement. This procedure shall 
provide a means of resolving complaints or grievances at 
the lowest possible administrative level of both the Em- 
ployer and the Union. Nothing in this Article is intended 
to deny any employee the right to arrange settlement of 
his concerns directly with the Employer. ‘However, such 
discussions will not interfere with his right to process his 
complaint or grievance through the procedure defined in 
this Article. The procedure in this Article is not intended 
to deny an employee the right to use the NASA Grievance 
Procedure as set forth in applicable regulations, if he so 
desires; however, no employee may use both procedures in 
processing the same grievance. 


Section 2. Definitions 


a. Complaint. An informal, oral expression by an em- 
ployee to his supervisor about the employee’s personal con- 
cern or dissatisfaction with his job duties, working condi- 
tions, or relationships which are not under his control, and 
the employee’s request for corrective action. 


b. Grievance. An employee’s written expression of his 
personal concern or dissatisfaction concerning his job 
duties, working conditions, or relationship which are not 
under his control, and the employee’s request for corrective 
action. Excluded from this article are those actions for 
which specific appeal procedures have been otherwise pre- 
scribed by law or regulation. 


Section 3. Complaint Procedure 


a. The employee must first informally discuss his com- 
plaint with his immediate supervisor, and attempt to resolve 
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the complaint through this method. (In the event that his 
complaint involves his immediate supervisor, the first con- 
tact may be with the next level supervisor.) 


b. If necessary, the employee and his immediate super- 
visor should also hold informal discussions with higher level 
supervisors, and members of the Personnel Office. 


c. At his discretion, the employee may have a representa- 
tive of his own choosing assist him in the preparation and 
presentation of his complaint. 


d. The employee’s complaint must be submitted in good 
faith and within a reasonable period of time. Normally, 
complaints and grievances will not be accepted for consider- 
ation unless they are submitted within thirty (30) calendar 
days after the oceurrence of the incident or incidents upon 
which they are based. The Center Director or his designee, 
may, at his discretion, authorize the immediate supervisor 
to consider a complaint which is submitted late. 


e. When the employee cannot resolve his complaint in- 


formally through oral discussion, he may file a written 
grievance in accordance with that procedure. 


Section 4. Grievance Procedure 
a. Step One—Supervisory Review 


(1) The employee must submit his grievance in writing 
to his second-line supervisor (the supervisor next in line 
of authority above his immediate supervisor) stating the 
nature of his personal concern or dissatisfaction, and the 
corrective action desired. (In the event that his grievance 
involves his second-line supervisor, the grievance ‘will be 
submitted to the next level supervisor.) 


(2) The second-line supervisor will review the grievance. 
Tf he does not have authority to effect the remedial action 
requested by the employee, he will forward the grievance, 
within three (3) work days after receipt, to the next higher 
supervisor and notify the employee of this referral. 
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(3) The supervisor with authority to act ‘will consider 
the grievance, obtain any additional evidence he believes 
necessary, and furnish a written decision to the employee 
not later than ten (10) work days after he has received 
the grievance. If for some compelling reason, such as 
extended travel or heavy and priority work assignments, 
the supervisor cannot make a decision within the first ten 
(10) work days after receipt, he may delay the decision for 
a reasonable period of time (not to exceed ten (10) addi- 
tional work days). If the supervisor cannot render a de- 
cision within this extended time period, he will forward the 
grievance to the next higher supervisor who will furnish 
a written decision within the time limits prescribed in this 
paragraph. As soon as it is known that a delay is neces- 
sary, the employee will be notified of the delay and its 
probable duration. 


(4) The reviewing supervisor may (a) request the Per- 
sonnel ‘Officer to determine whether the grievance procedure 
is applicable, (b) grant the corrective action requested by 
the employee, (c) grant some other corrective action, or 
(d) deny the employee’s request. 


(5) At the request of the employee, or if the supervisor 
believes it desirable, he will permit the employee to pre- 
sent his grievance in person, as well as in writing. At 
his discretion, the employee may have a representative of 
his own choosing assist him in the oral and written prepa- 
ration and presentation of his grievance. 


(6) If the employee is not satisfied with the written 
decision of the supervisor, he may, within ten work days 
after receivng the supervisor’s decision, request the Center 
Director, in writing, to review and change the supervisor’s 
decisions, and grant the corrective action desired. 


b. Step Two—Review by Grievance Review Officer 


(1) Upon receiving the employee’s written request for 
review, the Center Director, or his designated representa- 
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tive, shall select three eligible Grievance Review Officers. 
The names of these individuals shall be submitted to the 
employee or his representative who shall indicate his 
preference of these individuals to act as the Grievance Re- 
view Officer. Except in unusual or emergency circum- 
stances, the employee’s preference shall be honored. Where 
such preference cannot be honored, the employee may re- 
quest that either the hearing be delayed or a new Grievance 
Review Officer be selected from the two individuals remain- 
ing from the original list of three. 


(2) The Grievance Review Officer shall not be from the 
same organizational line of authority as the employee 
whose grievance is being considered, nor shall he be from 
the same line of authority as the supervisory or manage- 
ment official(s) who may be the subject of the grievance. 

(3) ‘The Grievance Review Officer shall review the writ- 
ten record and make positive efforts to settle the grievance 
through informal contacts between himself, the employee, 
the employee’s representative, and intervening supervisors 


who have authority to resolve the grievance. 


(4) The Review Officer shall consult with each line super- 
visor, in ascending order, between the one who made the 
initial decision and the Center Director. If any intervening 
supervisor believes the employee’s request should be favor- 
ably considered, the Grievance Review Officer shall immedi- 
ately reassign the case to this supervisor for disposition. 


(5) The intervening supervisor shall grant remedial 
action requested by the employee, or some satisfactory 
modification thereof. He shall notify all parties to the 
grievance, in writing, of his decision within five work days 
following his receipt of the case. 

(6) If the Grievance Review Officer has not successfully 
settled the grievance through the above procedure within 
ten (10) work days of his assignment to the case, he shall 
proceed with step three. 
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c. Step Three—Hearing and Review by Director 


(1) The Grievance Review Officer shall schedule and 
conduct a fact finding hearing of the grievance within fifteen 
(15) work days of his assignment to the case. The US. 
Civil Service Commission Pamphlet No. 16, “¢Conducting 
Hearings on Employee Appeals,”’ shall be used as a guide 
for holding hearings. 


(2) The Union shall be given the opportunity to be 
present at grievance hearings involving employees within 
the Unit. The Union’s right to be present does not extend 
to informal discussions between Management and the em- 
ployee when the employee does not desire the presence of 
the Union representative. 


(3) An official record of the hearing shall be made, in- 
cluding either a verbatim transcript of the testimony or 
a summary of the proceedings. The record ‘will include 
the name and title of the member or members of the com- 


mittee and all other persons participating in the hearing. 
Although a transcript is not required, mechanical record- 
ing equipment (tape recorders) will be used where possible 
since it may provide a more accurate record and preserve 
the atmosphere of the hearing. 


(4) .All parties to the grievance shall be afforded ample 
opportunity to present facts, question witnesses, present 
defense, etc., at the hearing. The Review Officer shall fur- 
nish both parties to the dispute a factual summary of the 
proceedings of the hearing within five (5) work days after 
completion of the hearing. All parties shall have five (5) 
work days in which to review the summary for accuracy. 
If accuracy of the proceedings is questioned, the Grievance 
Review Officer shall be contacted concerning the alleged 
inaccuracy. If no question is raised regarding accuracy 
of the summary within the allotted five (5) days, the record 
is deemed to be true and correct. 
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(5) The Grievance Review Officer shall forward the com- 
plete grievance file, including hearing proceedings, and his 
findings to the Center Director within fifteen (15) work 
days of the close of the hearing. 


(6) The Center Director shall furnish his decision on 
the grievance to both parties, in writing, within ten (10) 
work days following receipt from the Grievance Review 
Officer. If for any reason the decision cannot be furnished 
within this time limit, the Center Director shall notify the 
employee of the reason for the delay and its probable 
duration. 


(7) The Center Director’s decision is final. 


Articte VIL 
Annual Leave 


Section 1. Employees shall earn annual leave in accord- 
ance with applicable laws. Accrual of annual leave is a 
right of the employee in that its accrual may not be denied. 


The taking of annual leave is a right of the employee, sub- 
ject to leave being scheduled and approved in accordance 
with work requirements. However, every reasonable at- 
tempt will be made to satisfy the desire of the employees 
with respect to approving annual and emergency leave. 


Section 2. When the Employer finds it necessary to 
cancel previously approved annual leave, the reasons for 
such action will be explained to the affected employee. 
Denial of use of annual leave will be based upon factors 
which are reasonable, equitable, and which do not dis- 
criminate against any employee or group of employees. 


Section 3. Where practicable, the Employer will grant 
the use of annual leave as requested by the employee. 
However, the Employer will assure that the scheduled vaca- 
tion periods are planned and will otherwise grant or direct 
the use of annual leave as permitted by local circumstances 
and working conditions. 
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Section 4. Where unforeseen emergencies arise requiring 
the use of annual leave not previously approved, approval 
of the use of annual leave may not be presumed by the 
employee. The employee must contact his supervisor or 
the supervisor’s designated representative either person- 
ally or by phone as early as possible but not later than 
the end of the first half of the regular work shift and 
request approval of the use of annual leave. 


Section 5. If for any reason the Employer schedules or 
effects a temporary shutdown of activities, every effort will 
be made to provide work for any employee not having 
annual leave to his credit. If work cannot be provided 
eligible employees will be advanced, upon request, the 
maximum amount of annual leave authorized under ap- 
plicable regulations. 


Axticte VILL 
Sick Leave 


Section 1. Employees shall earn and be granted sick 
leave in accordance with applicable statutes and regulations. 


Section 2. Sick leave, if due and accrued, shall be granted 
to employees when they are incapacitated for the perform- 
ance of their duties, provided that employees not reporting 
for work because of incapacitation for duty furnish notice 
to the Employer by telephone as soon as possible but not 
later than the end of the first half of the regular work 
shift. Failure to obtain the necessary approval or to give 
the notice required by this Article may result in the em- 
ployee’s absence being charged to absence without leave. 


Section 3. Sick leave as necessary shall be granted to 
the extent due and accrued for medical, dental, or optical 
examination or treatment. Sick leave for these purposes 
normally will be applied for in advance, with minimum 
amounts of leave requested. The use of sick leave for such 
purposes is subject to the approval of the appropriate 
supervisor. 
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Section 4. The Employer agrees that a doctor’s certifi- 


cate will not normally be required for periods of absence 
on sick leave of three (3) days or less. The employee’s 
initials on his time card will generally constitute the per- 
sonal certification of the employee as to his incapacity 


for duty. 


However, when the Employer has reason to believe that 
sick leave is being abused, the employee may be required 
to submit a doctor’s certificate for absence of three (3) 
days or less. 


Section 5. Normally, absences in excess of three (3) 
working days must be supported by a doctor’s certificate. 
Tn certain instances, it may be unreasonable to require such 
a certificate. In such cases, @ signed statement by the 
employee stating the nature of his incapacity and the rea- 
sons why a certificate was not obtained may be accepted 
in lieu of a certificate. The certificate or other evidence 
of incapacity must be submitted to the employee’s super- 
visor within one (1) week after return to duty. 


Section 6. Sick leave will be advanced only in clearly 
established cases of serious disabilities or ailments, and 
when required by the exigencies of the situation, and when: 


a. The employee has submitted a request in writing to 
his supervisor. This request shall be accompanied by a 
supporting doctor’s certificate. 


b. The employee has exhausted all the available sick 
leave which he has to his credit. 


c. The employee has used all annual leave he may other- 
wise be required to forfeit. 


d. There is a reasonable assurance that the employee 
will return to duty. 


Section 7. Sick leave advanced to an employee may never 
exceed thirty (30) days. 
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Section 8. When sickness occurs during a period of 
annual leave, the period of illness may be charged to sick 
leave, and the charge to annual leave reduced accordingly. 


Section 9. Sick leave shall be charged on an hour-for- 
hour basis in accordance with the employee’s daily tour 
of duty. The minimum charge for such leave shall be one 
(1) hour, and additional charges shall be in multiples of 
one (1) hour. 


Azricre IX 
Excused Absence for Registration and Voting 


Section 1. The Employer agrees that employees will be 
excused to vote or register in national, state, and local 
municipal election(s) or referendums for periods of time 
that may be necessary to insure them an opportunity to 
vote on an election day in accordance with the NASA and 
Civil Service Commission regulations. ‘The Employer and 
Union agree that, as a general rule, where the polls are 
not open for a national, state, local election or referendum 


at least three (3) hours, either before or after an em- 
ployee’s regular hours of work, the employee may be 
granted an amount of excused leave which will permit him 
to report for work three (3) hours after the polls open or 
leave work three (3) hours before the polls close, which- 
ever requires the lesser amount of time off. 


Section 2. In the event of exceptional circumstances 
where the general rule as described in Section 1 above 
does not allow an employee sufficient time to vote such 
employee may be excused for such additional time as may 
be needed to enable him to vote, depending upon the par- 
ticular circumstances involved in his particular case, but 
the time shall not exceed a full day. 


Section 3. Should an employee’s voting place be located 
beyond the normal commuting distance and voting by 
absentee ballot is not permitted, such employee may be 
granted sufficient time off in order to be able to make the 
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trip to the voting place to cast his ballot. The Employer 
agrees to observe a liberal policy in granting the necessary 
leave for this purpose. However, an employee’s time off 
for this purpose in excess of one (1) day shall be charged 
to annual.leave, or if annual leave is exhausted, then to 
leave without pay. 


Section 4. The Employer further agrees that for an em- 
ployee who votes in a jurisdiction which requires registra- 
tion in person, such employees may be granted time off to 
register on substantially the same basis as for voting, except 
that no such time off shall be granted if the employee can 
register on a non-work-day and the place of registration is 
within a reasonable one (1) day round trip travel distance 
of the employee’s place of residence. 


ARTICLE X 
Excused Absence for Climatic Conditions 


Section 1. When appropriate notice has been given by 
the Employer after the start of a regular work day that 
all or part of the installation will be closed because of 
climatic or disaster conditions, supervisors will notify their 
employees and will excuse them from duty without loss of 
pay or charge to leave for the period that the installation or 
applicable part of it is closed, subject to the conditions set 
forth in Section 2. 

Section 2. Employees who are on previously approved 
annual or sick leave for the entire or part of the day will 
be charged that type of leave previously approved for 
the entire or part of the day they are on leave. 


Section 3. Employees who apply for annual leave after 
the receipt of an early dismissal decision will be charged 
leave in multiples of one hour for the time to the early 
dismissal hour only. 


Section 4. Controversial cases involving the question of 
whether or not an employee is entitled to excused absence 
pursuant to this Article shall be referred to the Employer’s 
Personnel Office for settlement. 
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Azricte XI 
Basic Workweek 


Section 1. The basic workweek will consist of five (5) 
standard work days, Monday through Friday. The stand- 
ard work day will consist of eight (8) hours and an addi- 
tional thirty (30) minutes non-paid lunch period during 
which the employee shall be duty free. 


Section 2. It is recognized by the Employer and the 
Union that in order to expedite the mission of the Employer 
and maintain an effective schedule of operations on a sound 
economic basis, it may be necessary to assign certain per- 
sonnel to a tour of duty outside the basic workweek de- 
scribed above. 


Changes to the basic workweek for certain employees 
shall be made only in those areas where the work require- 
ments are on a regular, recurring, and continuous basis, 
and schedules can be determined in advance. No such 


assignment shall be made for the sole purpose of avoiding 
the payment of overtime, night differential, or holiday pay. 
Changes in the basic workweek will be subject to consulta- 
tion between the Personnel Office and the Union prior to 
forwarding to the Center Director for approval. 


Section 3. Tours of duty shall be established, or changed, 
at least two (2) weeks in advance, continued for at least 
two (2) weeks, and affected employees shall be notified in 
writing. When such a change constitutes a shift change, 
it shall be made in accordance with provisions of this agree- 
ment. 


Section 4. The Employer agrees that all presently exist- 
ing tours of duty outside the basic workweek will be re- 
viewed. in accordance with the criteria set forth in Section 
2 above. 


Section 5. The Center Director can make exceptions to 
this Article when conditions preclude compliance. 
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AxgticLte XII 
Overtime 


Section 1. Employer reserves the right to assign over- 
time. However, the assignment of overtime will be based 
upon mission and workload requirements and on factors 
which are reasonable, equitable, and which do not discrimi- 
nate against any employee or group of employees. Indi- 
vidual employees will not be forced to work overtime or 
compensatory time against their expressed desires so long 
as full requirements can reasonably be met by other em- 
ployees willing to work, and so long as those willing to work 
are not allowed to work an amount of overtime which 
diminishes their alertness to a degree that the required 
work cannot be satisfactorily performed. 


Section 2. Employer will take into consideration any 
anticipated overtime when making work assignments and 
make such assignments to distribute overtime as equitably 
as possible among qualified employees. No employee shall 
be removed from a job and another employee assigned 
merely for the purpose of equalizing overtime. In the 
event that a dispute arises, the first line supervisor and 
the shop steward will discuss the problem and make every 
effort to resolve the issue. 


Section 3. Insofar as practicable, overtime will be equally 
distributed among the available employees of the organiza- 
tional element in which the overtime is to be worked when 
employee job descriptions and qualification requirements 
are the same, except in those situations where the applica- 
tion of this principle will adversely affect the capability 
of the organizational element as required by the Employer. 
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Agricte XTII 
Rest Periods 


Section 1. Employer agrees to permit rest periods during 
the daily tour of duty where it is determined they are re- 
quired to produce the following results: 


a. Protection of employee’s health by relief from haz- 
ardous work or work which requires continual and/or con- 
siderable physical exertion. 


b. Reduction of accident rate by removal of fatigue po- 
tential. 


c. Working in confined spaces or in areas where normal 
personal activities are restricted. 


d. Increased in or maintenance of high quality and/or 
quantity production traceable to the rest period. 


Section 2. The rest period may not exceed fifteen (15) 
minutes during each four (4) hours of continuous work. 
If the period from the beginning of the daily tour to the 
luncheon period is less than four (4) hours, a rest period 
should be granted only in unusual circumstances. The rest 
period may not be a continuation of the lunch period. A 
rest period may not be granted where none of the criteria 
in Section 1 above is applicable. 


Axzticte XTV 
Clean-Up Time 


Section 1. Each organizational element will, where neces- 
sary, determine and allot a reasonable amount of time 
sufficient for clean-up and storage of work tools and equip- 
ment. No across-the-board clean-up time will be estab- 
lished; however, where it is determined that clean-up time 
is required, fifteen (15) minutes shall be considered as 
normally adequate. Exceptions to this normal time may be 
made where necessary. : 


st : ~ FF 
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Azgticy#zs XV 
Shift Operation 

Section 1. When the Employer determines that it is 
necessary for economical operation to establish more than 
one shift, the shifts shall be manned according to employee 
preferences so long as the employees’ job descriptions and 
individual qualifications are the same. In cases where 
shifts cannot be manned completely on an employee prefer- 
ence basis, the Employer agrees to either (1) introduce a 
rotation plan which will equally distribute the shift among 
all employees with the same job description and individual 
qualifications required on the shifts, or (2) establish a per- 
manent shift roster. The option selected shall be deter- 
mined by a vote of the affected employees, ‘with @ majority 
rule deciding. If the latter case is selected, the Employer 
agrees to establish the permanent roster on the basis of 
unit employment seniority and when possible, to replace the 
senior employees desiring replacement with newly hired 
employees. Permanent rosters shall be established as far 
in advance as possible but not less than one (1) week prior 
to the shift initiation unless conditions prevent such time. 
Rotational rosters shall be established a minimum of one 
(1) week prior to rotation. 

Section 2. It is understood that the application of the 
principle agreed to above will apply except in those situa- 
tions where it application would adversely affect unit capa- 
bility as required by the Employer. In these instances, the 
Employer agrees to consult with the Union prior to making 
the assignment. 

In addition, the Employer reserves the right to effect 
deviation from this principle when its application would 
create a situation considered not in the best interests of 
the Government. 

Section 3. Minor deviations from these base shifts for 
purposes of staggering traffic, and other considerations are 
not considered different shifts. 
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Section 4. Where three 8-hour shifts are in operation, a 
lunch period of not more than twenty (20) minutes will be 
granted. The lunch period will be considered as time 
worked for which compensation is allowed and employees 
must spend the time at or near their work stations. 


Axzticiz XVI 
Reduction In Force 


Section 1. The Employer agrees to notify the Union in 
advance of reduction-in-force actions at which time the 
Union may make its views and recommendations known 
concerning the implementation of such reduction-in-force ac- 
tions. In the event of a reduction in force, the Employer 
further agrees to fully explain to the Union the competitive 
levels to be affected and the justification therefor. 


Section 2. In the event of a reduction in force, existing 
vacancies will be utilized to the maximum extent feasible 


to place employees in continuing positions who otherwise 
would be separated from the service. All reductions in 
force will be carried out in strict compliance with ap- 
plicable laws and regulations. 


Section 3. Any career or career-conditional employee 
who is separated because of reduction in force will be placed 
on the Re-employment Priority List in accordance with 
applicable rules and regulations, and such employees will 
be given preference in inverse order for rehiring in tem- 
porary. and permanent positions for which qualified. It is 
understood that acceptance of a temporary appointment 
will not alter the employee’s right to be offered permanent 
employment. 
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Axricte XVII 
Training and Employee Development 


Section 1. The Employer will provide the employees with 
training and development opportunities which will enable 
the employee to do his work effectively, attain his career 
objectives, and accomplish the mission of the Employer. 
Such opportunities will be based on the interest of the 
National Aeronautics and Space Administration and on 
the interest of the employee; but, in no instances, solely 
for the benefit of the employee. Special emphasis within 
the authority and limitation of the Government Employee 
Training Act will be given to training which would qualify 
employees for other positions in the event of displacement, 
including displacement by virtue of automation. 


Section 2. All training opportunities will be offered with- 
out regard to race, creed, color, sex, or national origin. 


Section 3. Formal training for temporary employees 
will normally be confined to training in areas directly re- 
lated to the position held by the temporary employee, and 
they will not receive formal traning for the purpose of 
replacing a career employee. 


Section 4. When advance knowledge of the impact of 
pending changes in function, organization, and mission is 
available, it shall be the responsibility of the Employer 
to plan for the retraining of employees involved when 
appropriate. Training agreements with the United States 
Civil Service Commission will be utilized when appropriate, 
in order to place employees in lines of work where their 
services can be utilized. 


Section 5. Proposed employee development policies to 
be established or implemented within the authority of the 
Center Director will be submitted to the Union for review 
and comment prior to publication and implementation. 
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Azrictz XVII 
Merit Placement and Promotion 


Section 1. The Employer agrees to fill vacant positions 
on the basis of merit and fitness and to maintain a career 
service which affords maximum opportunity for continuity 
of employment and optimum utilization of employee skills. 


Section 2. The Employer agrees to conform to appro- 
priate Civil Service Commission and agency regulations 
and directives in effecting such non-competitive actions as 
promotions, reassignments, changes to lower grade, trans- 
fers, or re-employment. 


Section 3. The Employer shall post all vacancies for pro- 
motion on bulletin boards for a five (5) day period and, to 
the greatest extent possible, announce merit placement 
opportunities in the Center’s official newsletter or other 
Center publications appropriate for the announcement. 


Section 4. The Employer agrees to implement the pro- 


motion plan in accordance with all applicable existing or 
future rules or regulations and directives issued by the 
agency and/or Civil Service ‘Commission. 


Section 5. The Employer. agrees to consult with the 
Union on proposed modifications of the MSFC Merit Pro- 
motion Plan. 


Section 6. A list of the five (5) best qualified employees 
will be forwarded to the selecting official for his considera- 
tion. The selecting official will interview each candidate on 
the list and give utmost consideration to the best qualified 
candidate in the organizational unit where the vacancy 
exists. 
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Azriote XIX 
Within Grade Increases 


Section 1. Within grade increases for Class Act em- 
ployees whose performance is at the acceptable level of 
competence are provided for those employees who have 
met the prescribed length of service in grade. 


Section 2. The determination as to whether an employee 
is or is not performing work at an acceptable level of 
competence will be based upon the evaluation of the em- 
ployee’s performance by his supervisor. 


Notice of an unacceptable level of competence must be 
given an employee at least thirty (30) days in advance of 
the effective date. The supervisor must notify the labora- 
tory or office chief through appropriate channels. 


Section 3. An acceptable level of competence generally 
denotes work of a level above that typified by the marginal 
employee. 


Section 4. If an employee believes the determination is 
not valid, he may obtain reconsideration by submitting a 
written request to the Personnel Office within thirty (30) 
days from the date of the determination. The reconsidera- 
tion will be accomplished at the next organizational level 
above the official making the original determination and 
within ten (10) working days of the date of employee’s 
request. The determination made at that time will not 
be subject to further review. 


Section 5. The Employer agrees to implement within 
grade increases for Wage Board employees according to 
all applicable existing or future rules or regulations and 
directives issued by the agency and/or Civil Service Com- 
mission. 
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ArticLs XX 
Details 


Section 1. The Employer may detail employees when 
such action will relieve a temporary shortage of personnel, 
will reduce an exceptional volume of work, or will enable 
more effective administration by permitting necessary 
flexibility in assigning the work force. All details will be 
made in conformity with appropriate laws and regulations 
set forth in the Federal Personnel Manual. Details for 
prolonged periods will be avoided and formal personnel 
action will be used to secure desired services where it is 
expected that the need will continue for one (1) year or 
more. Details of employees for thirty (30) calendar days 
or less within the Center may be made by operating officials 
concerned. ‘These informal details may not be extended 
beyond thirty (30) days. As soon as it is known that a 
detail in excess of thirty days is required, the operating 
official will prepare and forward Standard Form 52 request- 
ing such detail to the Personnel Office for approval under 


the provsions of MSFC Regulations and Procedures, 
Chapter 17-1, Section 21. 


Axgticrz XXT 
Job Descriptions 

Section 1. Job descriptions will be written based upon 
the duties and responsibilities assigned to positions. All 
positions with identical assigned duties ‘will be covered 
by the same job description. 

Section 2. Copies of job descriptions will be distributed 
to the employee and his supervisor upon completion of 
official personnel action by organizational survey or in- 
dividual action affecting the employee’s duty assignment. 
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Axgrictz XXII 
Union Participation in Locality Wage Surveys 


Section 1. The Employer agrees to advise the Union 
of locality wage surveys and that the Union has the right 
to be represented by one (1) person among the group 
representing NASA at the organizational (initial) meeting 
of the locality wage survey board responsible for con- 
ducting the particular wage survey. 


Section 2. Membership on a wage survey board shall 
be based upon qualifications and experience. The members 
shall be selected on their merits without regard to member- 
ship in organized groups, provided however, that at least 
one (1) qualified person, who is also a member of the 
Union, will be included on the locality wage survey board. 

Section 3. Every MSFC member of the locality wage 
survey board shall only act in his capacity as a member 
of that board. He shall not act in the capacity as the 
representative of any organization. Further, any and all 


information gathered by any member is the property of 
the wage board and shall not be conveyed to any unau- 
thorized person who is not a member of the board. 


Section 4. Upon completion of the survey, the lead 
MSFC representative of the survey board shall consult 
with representatives of the Union to review known re- 
sults. In no case shall the Union be given the rates fur- 
nished to the board by individual companies during or 
after the survey. 


Agricte XXIII 


Voluntary Withholding of Union Dues 


Section 1. The Employer agrees to the voluntary with- 
holding of Union dues as authorized by applicable law 
and regulations. 
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Axrticte XXTV 


American Federation of Government Employees Health 
Plan 

Section 1. The American Federation of Government Em- 

ployees Health Plan will be presented on the same basis 

as other approved employee health and insurance plans. 


Axrticte XXV 


Training of Shop Stewards 
Section 1. Training of Shop Stewards of the Union 
will be provided on duty time as part of the MSFC Train- 
ing Program covering administration of this agreement. 


Azriore XXVI 
Reserve Parking 
Section 1. The Employer recognizes that policies per- 
taining to reserve parking will be discussed with the 
Union. Reserve parking spaces will be limited in ac 
cordance with MSFC Administrative Regulations and Pro- 
cedures, MSFC 24-12 (Change 3). 


Articts XXVII 
Contracting 
Section 1. The Employer will give the Union as much 
notice as possible in advance of contracting actions which 
may displace career employees. Employer further agrees 
to minimize displacement by taking every possible pru- 
dent action to retain career employees. 


Axrtictz XXVIII 


Travel 


Section 1. Travel necessary for conduct of the Em- 
ployer’s function will be arranged in accordance with ap- 
plicable laws and regulations. 

Section 2. Within the prerogative of Employer’s right 
to assure efficiency of work force operations, travel will 
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be scheduled so as to avoid undue hardship to the em- 
ployee and to avoid travel during normal sleeping hours. 


Section 3. When requested by the employee, the Em- 
ployer agrees to advance travel funds up to the maximum 
extent authorized by: applicable laws and regulations. 


Agrictz XXIX 
Compliance with Agreement 
Section 1. Matters which involve failure by the Union 
or the Employer to comply with the provisions of this 
Agreement shall be referred for resolution to the Personnel 
Officer and the President of the Union. 
Arricte XXX 
Distribution of Agreement 


Section 1. A copy of the basic Agreement and all amend- 
ments shall be provided by the Employer to all Manage- 
ment officials and Union officials. It is further agreed that 


copies of the Agreement will be posted on official bulletin 
boards, and will be made available to employees upon 
request. 


Anricts XXXT 
Duration, Changes and Effective Date of This Agreement 


Section 1. This Agreement shall continue in full force 
and effect for three (3) years from the date of approval 
in accordance with Executive Order 10988, and shall con- 
tinue in effect from year to year thereafter unless 
amended, modified, or terminated in accordance with this 
Article. 


Section 2. It is recognized that amendment(s) to this - 
Agreement may be required because of changes in applica- 
ble laws, rules, regulations, or policies issued by higher 
authority after the effective date of this Agreement. In 
this event, the parties will meet for the purpose of negotia- 
tion to bring the Agreement into conformity with the new 
requirements. Such amendment(s) will be duly executed 
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by the parties and will become effective on the date such 
amendment is approved by the administrator, NASA. 

Section 3. Either party desiring to modify this Agree- 
ment shall give written notice and proposed modification (s) 
to the other party at least sixty (60) days prior to the 
anniversary date of this Agreement. Subsequent negotia- 
tions shall be confined to the proposed modification(s). 
The Agreement shall remain in effect until the modifica- 
tion(s) are agreed upon by both parties, and approved by 
the administrator, NASA. 

Section 4. This Agreement shall terminate automatically 
effective on any date on which it is determined that the 
Union is no longer entitled to exclusive recognition in ac- 
cordance with the provisions of Executive Order 10988. 

Section 5. This Agreement may be reopened for amend- 
ment or change at any time by mutual agreement of the 
Union and the Employer. 

Signed this 4th day of November, 1965, at NASA, George 
C. Marshall Space Flight Center, Huntsville, Alabama. 


NASA, George C. Marshall Space 
Flight Center 

Huntsville, Alabama 

Lodge 1858, American Federation 
of Government Employees 
AFL-CIO 


Ix Witness Wuereor the parties hereto have entered 
into this basic agreement this 4th day of November, 1965. 


Acting Director, George C. Mar- 
shall Flight Center 


President, Lodge No. 1858, Amer- 
ican Federation of Government 
Employees 
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EXHIBIT B TO THE COMPLAINT 


REPORT TO THE CONGRESS OF THE 
UNITED STATES 


Violation of Statutes Governing Federal Employment 
and Excess Costs Incurred 
Under A Contract 
For Technical Writing and Related Services 
Awarded by the 
Goddard Space Flight Center 
National Aeronautics and Space Administration 
By the Comptroller General of the United States 
October 1964 


COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON, D.c. 20548 


B-133394 October 19, 1964 


To the Speaker of the House of Representatives 
and the President pro tempore of the Senate 


The Goddard Space Flight Center, National Aeronautics 
and Space Administration, entered into contract NAS5-2078 
with Consultants and Designers, Inc., for the furnishing of 
technical writing and related services which resulted in a 
violation of the statutes governing Federal employment. 
Also, the cost of obtaining the services exceeded the cost 
that would have been incurred if the services had been per- 
formed by civil service employees. 


Our review of the contract showed that the Center was 
able to supervise and control the contractor-furnished em- 
ployees to substantially the same extent as it supervised and 
controlled its own civil service employees. A contractual 
arrangement under which the Government can control con- 
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tract work by exercising substantially the same supervi- 
sion and control over contractor-furnished. employees that 
it exercises over regularly appointed civil service employees 
violates the statutes setting forth the conditions and re- 
quirements relating to Federal employment. 


Our review showed also that the contract for the service 
had been awarded without any determination of the rela- 
tive cost of performing the services with contractor-fur- 
nished employees and with civil service employees. We 
estimate that the cost of the contractor-furnished services 
was about $66,500, or 40 percent in excess of the cost that 
would have been incurred if the services had been per- 
formed by civil service employees who are subject to the 
Classification Act of 1949, as amended. 


The Administration, in commenting on the operations 
under contract NAS5-2078 which gave rise to the violation 
of the statutes governing Federal employment, stated that 
the operations were not logical consequences of the contract 
terms. We noted, however, that when follow-on contract 
NAS5-3760 was entered into with Consultants and De- 
signers, Inc., the terms of contract NAS5-2078 which gave 
rise to the violation. 


REPORT ON VIOLATION OF STATUTES GOVERNING 
MENT AND EXCESS COSTS 
NTRACT FOR TECH- 


AWARDED BY THE GODDARD SPACE FLIGHT 
CENTER, NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


InrTRopucTION 


The General Accounting Office has made a review of con- 
tract NAS5-2078 between Goddard Space Flight Center, 
National Aeronautics and Space Administration. and Con- 
sultants and Designers, Inc., Rosslyn, Virginia, for the 
furnishing of technical writing and related services. Our 
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review was made pursuant to the Budget and Accounting 
Act, 1921 (31 U.S.C. 53), and the Accounting and Auditing 
Act of 1950 (31 U.S.C. 67). 


Onr review included an examination of pertinent contract 
documents, applicable laws and regulations, and discus- 
sions with responsible agency personnel. The principal 
management officials of the National Aeronautics and Space 
Administration responsible for the administration of activi- 
ties discussed in this report are listed in the appendix. 


BackGRrounD 


The Goddard Space Flight Center (GSFC), a field in- 
stallation of the National Aeronautics and Space Adminis- 
tration (NASA), is located at Greenbelt, Maryland. It has 
responsibility for the management of applications satellite 
projects, unmanned scientific satellite projects, and world- 
wide NASA tracking and data acquisition operations. 
Technical writing and related services are required to pre- 
pare interim and final reports on the results of these activi- 
ties. These services are performed at GSFC by Govern- 
ment employees and by employees furnished under con- 
tracts with commercial firms. The Documentation Branch, 
Technical Information Division, is the primary organiza- 
tion within GSFC using contractor-furnished personnel for 
the preparation of these reports. 


Contract NAS5-2078 with Consultants and Designers, 
Tne., provided that the contractor would furnish to GSFC, 
on a quick-reaction basis, overall technical writing and re- 
lated services. The contract was awarded on March 31, 
1962, for a period of 1 year in an amount not to exceed 
$100,000. Subsequent amendments extended the period to 
24 months and increased the amount to $1,000,000. The 
contract stated that the services required would be set 
forth by GSFC in individual work orders and that each 
work order, when fully executed, would constitute a sep- 
arate cost-plus-a-fixed-fee contract. 
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The National Aeronautics and Space Act of 1958 pro- 
vides NASA with general authority to enter into such con- 
tracts and to hire such employees as may be necessary to 
carry out the purposes of the act. The authority to enter 
into contracts is set forth in 42 U.S.C. 2473(b)(5), as 
follows: 


«¢ © © * to enter into and perform such contracts, leases, 
cooperative agreements, or other transactions as may 
be necessary in the conduct of its work * * *.’? 


The authority to hire employees is set forth in 42 US.C. 
2473(b) (2), as follows: 


‘¢* * * to appoint and fix the compensation of such 
officers and employees as may be necessary to carry out 
such functions. Such officers and employees shall be 
appointed in accordance with the civil service laws and 
their compensation fixed in accordance with the Classi- 
fication Act of 1949 * * *.”” 


The civil service laws (5 U.S.C. 681 et seg.) and the Clas- 
sification Act of 1949, as amended (5 U.S.C. 1071 et seq.), 
govern the conditions of employment and payment of com- 
pensation by the United States Government. Provisions 
of these statutes serve as the basis for regulations govern- 
ing the appointment of applicants to positions in the com- 
petitive service and to establish qualification standards for 
reinstatement, promotion, and transfer of Federal em- 
ployees. Specific provisions in other statutes govern mat- 
ters such as retirement benefits, pay scales and job classi- 
fications in accordance with duties and responsibilities, 
accrual of leave benefits including categories for annual and 
sick leave, and granting of preference to certain classes of 
persons because of past military service. 
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Fuxprnes, ConcLUsIONS, AND RecoMMENDATION 


Onur review disclosed that a contractual arrangement with 
Consultants and Designers, Inc., under which GSFC exer- 
cised control over contractor-furnished employees who per- 
formed certain technical writing and related services re- 
sulted in a violation of the statutes governing Federal 
employment. 

Our review further showed that the cost of services ob- 
tained by GSFC under contract NAS5-2078 was about 
$66,500, or 40 percent, in excess of the cost that would have 
been incurred if the services had been performed by civil 
service employees with comparable skills. 


Srarures GoveRNInc FeperaL EMPLOYMENT WERE VIOLATED 


Contract NAS5S-2078 provided that (1) the GSFC tech- 
nical representative had the right to reject any contractor- 
furnished employee not qualified to do the work, (2) the 
contractor could not, without the Government’s consent, 


replace any contractor-furnished employee before comple- 
tion of a project, (3) Government direction over work per- 
formed was to include general instructions and surveillance, 
and (4) contractor-furnished employees working at the 
Government sites were required to have daily time records 
certified by GSFC personnel. 


Under this contractual arrangement GSFC was able to 
control the employees of the contractor to substantially the 
game extent as it controlled its own civil service employees. 
As in the case of a civil service employee (1) the contractor- 
furnished employee had to be acceptable to GSFC and 
(2) GSFC was able to control individual work assignments 
and to direct the manner in which the contractor-furnished 
employee performed his work. A contractual arrangement 
under which the Government can control the contract ‘work 
by exercising substantially the same supervision and con- 
trol over contractor-furnished employees that it exercises 
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over regularly appointed civil service employees violates 
the statutes setting forth the conditions and requirements 
relating to Federal employment. 


Other means of controlling the work were available under 
the provisions of the contract. Articles IV, VI, and VIL 
of contract NAS5-2078 provided that (1) work orders when 
issued to the contractor would contain technical instructions 
for performance of the work authorized; description of the 
material and/or services to be furnished, in reasonable 
detail, including, whenever appropriate, a reference to ap- 
plicable plans and specifications; and inspection, delivery, 
and acceptance requirements as applicable, (2) the contrac- 
tor was responsible for obtaining instructions necessary 
to effect completion of any work order, and (3) the con- 
tractor would permit access by GSFC as ordered and would 
submit all completed work to the imitiating branch, as set 
forth in work orders, for final inspection and acceptance. 


On November 20, 1962, we directed the attention of the 


Civil Service Commission (CSC) to contract NAS5-2078 
and requested its comments. In a letter to us dated Jan- 
uary 21, 1963, the CSC stated that contracting for personal 
services was an area of CSC concern that involved a num- 
ber of other Federal agencies, particularly those having 
research and development missions, as well as NASA. 


In June 1963 a representative of the CSC visited the 
GSFC and determined that the following methods of op- 
eration were in existence. 


1. Contractor-furnished typists were interviewed by the 
GSFC technical representative, and contractor-far- 
nished technical writers were interviewed by the GSFC 
technical representative and by a GSFC project scien- 
tist or project engineer. If the GSFC interviewers 
were satisfied as to the capabilities of an individual, 
the contractor was requested to assign that individual 
to GSFC. 
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2. Administrative supervision over contractor-furnished 
personnel was exercised by 2 contractor’s representa- 
tive, whereas technical supervision ‘was exercised by 
GSFC supervisors. Work was assigned to technical 
writers and typists by GSFC supervisors and, when 
finished, was reviewed by the GSFC supervisors for 
format, style, contents, and quality. Standards of 
quantity and quality of the work to be performed were 
established by the GSFC supervisors. 


3, Failures of contractor-furnished employees to meet the 
requirements set by the GSFC supervisors had resulted 
in requests to the contractor for the replacement of 
technical writers or typists. The contractor had ac- 
ceded in every case. 


4. GSFC supervisors approved contractor-furnished em- 
ployees’ time records. Generally, approval for time 
off was requested in advance from a GSFC supervisor. 
Tf a contractor-furnished employee was ill, the em- 
ployee reported the illness to a GSFC supervisor. 


On July 18, 1963, the Civil Service Commission supple- 
mented its earlier letter to us and stated that the method 
used by GSFC in employing technical writers and typists 
under contract NAS5-2078 was in violation of the Civil 
Service Act and the Classification Act of 1949, as amended. 


Agency comments and our evaluation 


In a letter to us dated April 2, 1964, the Associate Ad- 
ministrator for Space Science and Applications, NASA, 
in commenting on the operations under contract NAS5-2078 
that gave rise to the violation of the statutes cited in this 
report, stated that the operations were not logical conse- 
quences of the contract terms. 


Although the Associate Administrator has taken the posi- 
tion that the operations that gave rise to the violation of 
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the statutes governing Federal employment were not logical 
consequences of the contract terms, we have noted, al- 
though it was not mentioned in his letter to us, that when 
follow-on contract NAS5-3760 was entered into on March 
12, 1964, with Consultants and Designers, Inc., the terms 
of contract NAS5-2078 which gave rise to the violation of 
the statutes establishing the conditions of Federal employ- 
ment were omitted. In contrast to contract NAS5-2078, 
this new contract omits terms which (1) permitted the 
GSFC technical representative to reject any contractor- 
furnished employee, (2) required the consent of the Gov- 
ernment to replace any contractor-furnished employee prior 
to the completion of a project, and (3) required contractor- 
furnished employees to have daily time records certified by 
GSFC personnel. The new contract clearly defines tech- 
nical direction as a guide to accomplishing the contractual 
statement of work. In addition, Article X, Contractor’s 
Project Supervisor, requires the contractor to designate 
a@ project supervisor to be the contractor’s authorized 


supervisor for technical and administrative performance 
of all work orders under the contract. 


Also, NASA’s Acting Director for Procurement, on 
April 21, 1964, issued bulletin NPC 401, NASA Policy and 
Procedures For Use Of Contracts For Nonpersonal Serv- 
ices, which established requirements to be followed when 
issuing non-personal-service type of contracts. Section 
4j of this bulletin, Placement of Contracts—Terms and 
Conditions, states: 


‘‘The contract must clearly set forth the working re- 
lationship between Government employees with re- 
sponsibilities for administering the services and con- 
tractor employees performing the services, including a 
requirement on the contractor for direct supervision 
of his employees. To the extent placement of tasks 
from time to time are required, provision must be made 
in the contract for such placement through contractor 
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supervisory personnel rather than direct to individual 
personnel performing the services.”’ 


In regard to the follow-on contract, the Associate Ad- 
ministrator, in supplementing his earlier letter to us on 
June 29, 1964, cited the substantive differences between 
contracts NASS5-2078 and NAS5-3760 with Consultants and 
Designers, Inc., and stated that: 


‘From the foregoing analysis, we think it is clear that 
NASA has made substantial improvement in Contract 
NAS5-3760, the successor Contract to NAS5-2078.”’ 


We believe, however, that consideration should have been 
given to determining whether it would be preferable and 
more economical to have the technical writing and related 
services performed by regular civil service employees 
rather than by contractor-furnished employees. 


PERFORMANCE OF SERVICES By Conreactor-F UENISHED 
Encptovers Resvtrep ix Excess Costs 


During the period from March 31, 1962, through De- 
cember 31, 1963, GSFC paid the contractor about $229,000 
for the technical writing and related services furnished 
under the contract. Our review of the contract files showed 
that GSFC had made no analysis of the cost alternatives 
of performing the work by contractor-furnished employees 
or by civil service employees. We estimate that the cost 
of obtaining the services under the contract was about 
$66,500, or 40 percent, in excess of the cost that ‘would have 
been incurred if the work had been performed by civil serv- 
ice employees with comparable skills. 


Contractor NAS5-2078 required GSFC to reimburse the 
contractor for the cost of direct labor and overhead and 
ed fee for each individual work order issued 

to the Government of per- 

oyees would in- 
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clude such expenses as those for pay, leave, retirement, 
and insurance. A comparison of the cost of performing 
the work with contractor-furnished employees with the cost 
of performing the work with civil service employees follows : 


Cost of performing the work with 
contractor-furnished employees : 
Labor $169,000 
48,000 


Overhead 

Fee 12,000 
Total 229,000 

Cost of performing the work with 
civil service employees: 

Pay 

Leave 

Retirement 


Health insurance 
Life insurance 


Total 162,500 


Excess costs resulting from use 
contractor-furnished employees $ 66,500 


The grade and level within each grade for civil service 
employees with comparable skills needed to perform serv- 
ices similar to those provided under contract NAS5-2078 
were furnished to us by the Chief, Technical Information 
Division, GSFC, who had responsibility for all work per- 
formed under the contract. The information furnished was 
for regular full-time civil service employees inasmuch as 
the services obtained under the contract had been on a con- 
tinuing basis over a substantial period of time. 


Agency comments and our evaluation 


In his letter of April 2, 1964, the Associate Administra- 
tor questioned the value of our comparison of the cost of 
performing the work with Government personnel and with 
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contractor-furnished personnel because ‘‘it does not reflect 
all the costs which are relevant to an accounting determina- 
tion of the Government’s costs when the Government itself 
performs particular work.”’ The Associate Administrator 
stated his belief that a more meaningful comparison would 
have been obtained had a realistic overhead factor been 
utilized. 


The indirect costs cited by the Associate Administrator 
were considered by us in our comparison of the relative 
costs of performing the services with civil service em- 
ployees and with contractor-furnished employees. The 
cost of most of the overhead items, such as supervision, 
heat, light, space, communications, equipment, and sup- 
plies, would not have been affected since the items would 
have been supplied to the civil service employees just as 
they had been supplied to the contractor-furnished em- 
ployees. Any increase in the cost of other overhead items 
resulting from the use of civil service employees would be 
more or less offset by a corresponding decrease in the cost 
of contract administration associated with contractor-fur- 
nished employees. In any event, we believe that, prior to 
the award of contract NAS5-2078, GSFC should have com- 
pared the costs of performing the work with civil service 
employees and with contractor-furnished employees. In 
this regard, NASA’s recently issued policy and procedures 
bulletin on non-personal-service type of contracts provides, 
in Section 3e(4), Criteria for Contracting Out, that: 


“Tf this factor is considered significant, it must be evi- 
denced by a study showing comparative costs between 
direct employment and contracting-out.”’ 


CONCLUSIONS 


We believe that the manner in which the operations un- 
der contract NAS5-2078 with Consultants and Designers, 
Inc., was carried out clearly showed that the terms of the 
contract intended that the employees furnished to GSFC 
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under the contract be controlled by the Government to sub- 
stantially the same extent as civil service employees. This 
contractual arrangement resulted in a violation of the stat- 
utes governing Federal employment. 


The cost of the services procured under NAS5-2078 was 
about $66,500, or 40 percent, in excess of the cost that would 
have been incurred if the services had been performed by 
civil service employees who were subject to the Classifica- 
tion Act of 1949, as amnded. Had GSFC given considera- 
tion to the cost of alternatives of performing the work by 
contractor-furnished employees or by civil service em- 
ployees prior to the award of contract NAS5-2078, it would 
have been apparent that economies could be achieved by the 
use of civil service employees. 


NASA’s April 1964 policy and procedures bulletin set- 
ting forth appropriate criteria to all NASA installations 
on the use of contracts for nonpersonal services, if prop- 
erly implemented, should tend to prevent further violations 


of the statutes referred to in this report and the incurrence 
of excess costs for such services. The financial arrange- 
ments under the follow-on contract, however, require fur- 
ther consideration. 


Recommendation 


In light of the uneconomical aspects of contract NAS5- 
2078, we recommend that NASA (1) compare the cost of 
the services being obtained under follow-on contract NAS5- 
3760 with the cost of the services if performed by civil serv- 
ice employees and (2) if excess costs are being incurred, 
make arrangements for the performance of the work by 
civil service employees. 
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EXHIBIT C TO THE COMPLAINT 


REPORT TO 
THE CONGRESS OF THE UNITED STATES 


Potential Savings Available Through Use of Civil Service 
Rather than Contractor-furnished Employees 
for Certain Support Services 


National Aeronautics and Space Administration 
By the Comptroller General of the United States 
June 1967 


COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON, D. . 20548 
B-133394 
June 9, 1967 


To the President of the Senate and the 
Speaker of the House of Representatives 


The accompanying report presents the results of our 
review of the relative costs of using civil service personnel 
or contractor-furnished personnel to perform engineering 
and related technical support services at the National 
Aeronautics and Space ‘Administration’s Goddard and 
Marshall Space Flight Centers. 


Our review at Marshall was limited to three contracts for 
services to be performed in three laboratories, for which 
Marshall incurred about $24.4 million in costs, excluding 
common costs, during the contract year ended in fiscal 
year 1966. At Goddard, we reviewed six contracts pro- 
viding for engineering and related technical support 
services; the estimated cost of these contracts was about 
$19.9 million, excluding common costs, over a 3-year period. 
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Our review of the relative costs of obtaining the necessary 
services through the use of support contracts and through 
the use of civil service employees showed that estimated 
annual savings of as much as $5.3 million could be achieved 
with respect to the contracts we reviewed at Goddard and 
Marshall if these services were to be performed by civil 
service employees. 


Also, it appears that additional savings could be achieved 
at the Marshall Space Flight Center and other Space 
Administration centers as evidenced by the results of 
studies accomplished or sponsored by the agency itself. 


The indicated savings are attributable, for the most part, 
to the elimination of many contractor supervisory and 
administrative personnel, which would result from a con- 
version to civil service staffing and the elimination of the 
fees paid to the contractors. 


By letter dated April 20, 1967, the Associate Adminis- 
trator for Organization and Management provided us with 
the Space Administration’s comments on our findings and 
conclusions. As a general justification for the use of the 
contractor personnel, the Associate Administrator stated, 
in essence, that the rapid development of the civilian space 
program had, from its inception, required the extensive 
use of support service contracts to accomplish assigned 
objectives. The Associate Administrator informed us that 
there were factors and considerations other than costs 
which would continue to be of a major significance in deter- 
mining whether to contract for services. 


Although recognizing that we gave consideration to 
factors other than cost in presenting our conclusions, the 
Associate Administrator stated that, in the situations dis- 
cussed in our report, such factors supported the Space 
Administration’s decisions that contracting for the services 
involved had been in the best interests of the Government. 


We have no basis on which to question the Associate 
Administrator’s views regarding the need for such services 


262 


to carry out the objectives of the Space Administration’s 
rapidly developing program, or his views regarding the 
significance of factors other than cost in determinations to 
contract for services. We recognize that, because of 
changing objectives or requirements, the National Aero- 
nautics and Space Administration, as a practical matter, 
would probably have to continue to depend to some degree 
on support service contracts. 


Although we recognize the possible merit of those con- 
sideratioins, it is our view that the Space Administration’s 
policies relating to the use of such contracts have not been 
sufficiently clear as to the consideration which should have 
been accorded to relative costs in determining whether 
contractor-furnished or civil service personnel should be 
used. 


In any event, we believe that, in contrast to its past rate 
of growth, the Space Administration has now achieved a 
relative degree of stability and should be able to better 
consider relative costs in assessing the extent to which it 


should continue to rely on the use of support service con- 
tracts. In this regard the Associate Administrator 
advised us that the Space Administration recognized the 
need for more specific guidance on cost considerations and 
that such guidance would be part of any redefinition of 
policy resulting from a current review of agency experience 
in the use of support service contracts. 


We are bringing this matter to the attention of the 
Congress because of the potential for savings that we 
believe would result from greater consideration by the 
National Aeronautics and Space Administration of the 
relative cost of contractor and in-house performance of 
support services. Also, because the action to fully correct 
the situation discussed in this report would require 2 
significant change in the Space Administration’s policy 
relating to the use of support service contracts and because 
of the potential effect that a significant change may have 
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on its civil service personnel requirements, the Congress 
may wish to consider the policy aspects of this matter in 
further detail with agency officials. 


The Congress may also wish to explore with the National 
Aeronautics and Space Administration the impact that cost 
considerations should have in determining whether to use 
contractor or civil service personnel in those cases where 
either contractor or civil service personnel could equally 
carry out the operation. 


Copies of this report are being sent to the Director, 


Bureau of the Budget, and the Administrator, National 
Aeronautics and Space Administration. 


Extamer B. Sraats, 
Comptroller General 
of the United States 


—_ 


REPORT ON POTENTIAL SAVINGS AVAILABLE 
THROUGH USE OF CIVIL SERVICE RATHER 
THAN CONTRACTOR-FURNISHED EMPLOYEES 
FOR CERTAIN SUPPORT SERVICES NATIONAL 
AERONAUTICS AND SPACE ADMINISTRATION 


IntropuctTion 


The General Accounting Office has made a review of the 
relative costs of using civil service and contractor per- 
sonnel for engineering and related technical support 
services at the National Aeronautics and Space Adminis- 
tration’s (NASA) Goddard Space Flight Center (GSFC), 
Greenbelt, Maryland, and the Marshall Space Flight Center 
(MSFC), Huntsville, Alabama. Our review was made 
pursuant to the Budget and Accounting Act, 1921 (31 US.C. 
53), and the Accounting and Anditing Act of 1950 (31 
US.C. 67). 
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This review was initiated because an earlier review 
indicated that savings would be attainable if NASA used 
civil service instead of contractor-furnished personnel to 
perform certain types of support services. Our review was 
directed primarily toward examining into the costs of per- 
forming necessary engineering and related technical 
support services with contractor employees or with civil 
service employees. We reviewed applicable laws and 
regulations, pertinent contracts, and other records and 
conducted discussions with responsible NASA and con- 
tractor personnel. 


The principal NASA management officials responsible 
for the activities discussed in this report are listed in 
Appendix I. 


BackcRounD 


The National Aeronautics and Space Act of 1958, as 
amended, provides NASA with general authority to hire 
employees and to enter into such contracts as may be 
necessary to carry out the purposes of the act. 


NASA’s policies relating to the use of contractor- 
furnished personnel are set forth in a policy statement 
entitled ““NASA Policy & Procedures for Use of Contracts 
for Nonpersonal Services”’ (NPC 401). NPC 401 was 
issued in April 1964, shortly after reviews by both this 
Office and the Civil Service Commission disclosed that the 
method used by the Goddard Space Flight Center in em- 

i d typists under contract 


Classification Act of 1949, as amended. In a report to the 
Congress dated October 19, 1964 (B-133394), we reported 
that GSFC’s actions were in violation of these acts because 
its personnel were giving tec ical supervision to the con- 
tractor’s employees, were assigning work, and were estab- 
lishing standards of quantity and quality for the work to 
be performed. 
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NPC 401 states that, generally, services necessary in 
connection with governmental activities are for per- 
formance by regular employees of the Government and 
subject to Government supervision. The policy states, how- 
ever, that the complexity and urgency of NASA’s activities 
require heavy reliance on the capabilities of industrial, 
educational, and research institutions. 


NPC 401 provides, in part, that contracting for services, 
particularly engineering and technical services, be utilized 
in order that the resources available to NASA be put to 
their most effective use. NPC 401 provides also that the 
contracts be written and administered so that the con- 
tractors’ duty is to provide an end product rather than 
merely to furnish personnel for the Government’s use. In 
this connection, NPC 401 requires a separation of con- 
tractor-furnished personnel from Government personnel, 
a clear identification of contractor personnel, a definition 
of work assignments in terms of an end product, and the 
use of contractor-furnished supplies or equipment when 


practicable; NPC 401 further requires that the contractor 
directly supervise its employees. 


NASA’s policy statement also sets forth the specific 
criteria to be considered by NASA officials in determining 
whether to contract for support services. These criteria 
are summarized as follows: 


1. Contracts for services may not be used to evade 
personnel ceiling limitations. 


9. If services are of a type that historically has been 
performed by Government employees, there must be 
compelling reasons for contracting. 


. Performance of support services by Government 
employees should be examined and a determination 
made as to whether continued performance by 
Government employees is more economical and 
efficient than by contract. 


_ Consideration should be given as to whether suitably 
qualified Government personnel are readily available 
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or obtamable at the installation involved for timely 
and efficient performance of the services req i 


The policy states that the following factors, among others, 
are generally indicative of the propriety of contracting for 
services. 


1. The services require special knowledge or skills not 
readily available through the civil service. 

2. Performance of the services requires the furnishing 
and use of special equipment not readily available to 
the Government. 

_ The services are intermittent or temporary in 

character, thus making impracticable the full-time 
employment of Government personnel. 
Contracting for the services is more economical than 
performance by Government employees. If this 
factor is significant, a study showing comparative 
costs between direct employment and contracting out 
is to be made. 


The policy states further that the existence of a pre- 
ponderance of the above factors would more readily support 
a need for contracting, but that any one or more can, in 
a particular instance, provide adequate justification for 
such action. Although the criteria indicate that relative 
costs of performance are to be considered, there is no 
specific requirement that a cost comparison be made to 
determine which method would be less costly prior to a 
decision to award a contract for the services required. 
As indicated above, cost studies are required only in those 
situations where the installation believes that contracting 
out is more economical, and then cost studies are 
required only if cost is expected to be a determining factor 
in the final decision. 

NASA, consistent with its policy, has relied heavily over 
the years on the capabilities of industry to carry out its 
activities. In response to queries by the Senate Committee 
on Aeronautical and Space Sciences during the fiscal year 
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1967 NASA budget authorization hearings regarding the 
use of contract personnel, NASA stated that, during fiscal 
year 1965, the average number of contractor personnel 
working at its Centers was about 16,800. NASA stated 
also that the average number of such personnel would rise 
to about 22,400 in fiscal year 1966 and to about 24,900 in 
fiscal year 1967 primarily as a result of the increase in 
operational activities at the Kennedy Space Center. 
NASA’s civil service personnel ceilings for fiscal years 
1965, 1966, and 1967 were about 33,200, 33,900, and 34,300, 
respectively. Thus, although the number of civil service 
personnel was estimated to increase by about 1,100 during 
these fiscal years, the corresponding estimated increase 
of about 8,100 contractor personnel during the same period 
contemplated a continuing and extensive use of contractor 
personnel rather than civil service personnel to carry out 
its activities. 

At both Centers there is generally one prime support 
contractor for each laboratory or division for which support 
is provided. Generally each prime contract is written to 
cover a period of 1 or 2 years with a provision for renewal, 
at the option of the Government, for 1 to 4 additional 1-year 
periods. The usual type of contract entered into by NASA 
to secure these services is the negotiated cost-plus-award- 
fee contract under which the Government pays the con- 
tractor all allowable costs incurred in the performance of 
the contract plus a fee which varies within specified limits 
based upon an evaluation of the contractor’s performance. 
This evaluation of performance is generally based on the 
consideration of such factors as quantitative and qualitative 
sufficiency of personnel furnished, cost of performance, 
quality of performance, and schedule effectiveness. 
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FINDINGS AND MATTER FOR CONSIDERATION 
OF THE CONGRESS 


Porentian Savines AVAILABLE TrRoucH GREATER USE OF 
Crvin SERVICE EMPLOYEES To Prove ENGINEERING AND 
Retarep TecHnicaL SuPPORT SERVICES 


Our review of the relative costs of obtaining necessary 
engineering and related technical support services through 
the use of contractor-furnished employees and through the 
use of civil service employees showed that, at MSFC and 
GSFC, estimated annual savings of as much as $5.3 million 
could be achieved if the functions covered in our review 
were to be performed by civil service employees. The 
indicated savings at both locations (about $4.8 million 
annually at MSFC and about $1.5 million over 3 years at 
GSFC) are attributable, for the most part, to reductions 
in the number of supervisory and administrative personnel 
currently employed by the contractors and to the elimina- 
tion of fees paid to the contractors. 


Our findings were submitted to the National Aeronautics 
and Space "Administration for review and comments. 
Specific comments of NASA are discussed in pertinent 
sections of the report. The comments are included in total 
as Appendix II of this report. 


Cost comparisons of contract 
versus civil service staffing 


Our estimates of cost are based on the cost criteria out- 
Tined in Bureau of the Budget Circular No. A-76, dated 
March 3, 1966. This circular sets forth the guidelines and 
procedures to be applied by executive agencies in deter- 
mining whether commercial and industrial products and 
services used by the Government are to be provided by 
private suppliers or by the Government itself. 
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Marshall Space Flight Center 


The Marshall Space Flight Center was established, 
effective July 1, 1960, by the transfer of the Development 
Operations Division of the Army Ballistic Missile Agency 
to NASA. Prior to the transfer, the work of the Develop- 
ment Operations Division was carried on by a combination 
of civil service and contractor employees. The contractor 
support arrangement was continued, essentially with the 
same contractors, after the establishment of MSFC. 
Employees of support contractors generally work in 
facilities furnished by the Government at MSFC, although 
there is some off-site work because sufficient facilities are 
not available at the Center. 


MSFC’s primary responsibility is the development and 
procurement of the Saturn family of launch vehicles. To 
accomplish its responsibilities, MSFC is organized into two 
groups—Industrial Operations and Research and Develop- 
ment Operations. 


The Industrial Operations, the smaller of the two groups 


in terms of the number of employees at MSFC, is essentially 
responsible for awarding and administering contracts for 
major components of the Saturn launch vehicles and for 
directing and coordinating the activities of the manufac- 
turing or ‘“‘hardware’’ contractors supplying these com- 
ponents. 


The Research and Development Operations is responsible 
for performing research in areas related to MSFC’s basic 
responsibilities and for providing necessary engineering 
support to the activities administered by the Industrial 
Operations. In addition, there are a number of administra- 
tive and staff offices which support both the Industrial 
Operations and the Research and Development Operations. 
The majority of support contract employees at MSFC 
work in Research and Development Operations and in 
certain staff offices. 
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At June 30, 1966, MSFC was obtaining engineering and 
related technical services under 11 contracts at a total 
estimated annual contract cost of $69.9 million. Also, at 
that date, of a total complement of about 13,200 persons, 
about 7,300 were full-time civil service employees and 
about 5,900 were contractor employees. Our review of the 
relative costs of obtaining these services through the use 
of contractor furnished employees and through the use of 
civil service employees was limited to three contracts for 
services to be performed in three laboratories. On these 
three contracts, MSFC incurred about $24.4 million in 
costs, excluding common costs, during the contract year 
ended in fiscal year 1966. These common costs were for 
supplies, travel, and other incidental items which would 
normally be incurred irrespective of whether the services 
were provided by contractor or by civil service personnel. 
The three laboratories were the Computation Laboratory, 
the Astrionics Laboratory, and the Propulsion and Vehicle 
Engineering Laboratory operated under the control of the 
Director, Research and Development Operations. 


Our comparison of costs showed that annual savings of 
about $4.8 million could be achieved if the engineering and 
related technical services being obtained under contract in 
support of the three laboratories covered by our review 
were to be performed by civil service employees. 


A summary follows showing 2 comparison of contract 
versus in-house costs for the contract year ended in fiscal 
year 1966 and our estimate of savings. 
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ion 
and Wobielo 
Computation Astrionics Eapuening i 
Laboratory Laboratory Laboratory Total 
(millions). 
Estimated annual cost to 
perform the work with 
contractor-furnished 
employees: 
Contractors’ costs $10.40 
Fee 6c 
MSFC contract 
administration costs 


Total 


Estimated annual cost to 
perform the work with 
civil service employees: 

Salaries and fringe 
benefits 


Personnel, payroll 
administration, and 
security clearances 

Added cost to permit 
on-site work for services 
performed off-site by 
contractors (note d) 

Loss of tax revenue 
(note e) 


Total 
Estimated annual savings 
available through use of 
civil service employees, 
rather than contractor- 
furnished employees 
Estimated savings as 
percent of cost of 
‘work with contractor- 
furnished employees 


a Represents contract costs for work performed during the contract year 
ended April 1966. 

> Represents annualizations of contract costs for portion of contract year 
1966 after full staffing was achieved. 

c Represents contract costs less (1) a pro rata ion of these costs which 
is applicable to certain positions that would not be eliminated by conversion 
to a civil service staffing arrangement and (2) a pro rata amount of costs 
associated with a planned reduction in the laboratory’s requirements for 
contractor-suppHed personnel. 

4 Represents the annual cost of providing suitable facilities on-site to accom- 
modate the civil service personnel that will be needed to replace contractor- 
furnished employees working off-site in space provided by the contractor. In 
addition to the depreciation costs of buildings, furniture, and equipment, 
the amount includes the estimated costs of utilities, maintenance, custodial 
services, and interest. 

* Represents estimated Federal income taxes which would be paid by corpora- 
tions or other business entities providing products or services. This Federal 
income will be foregone if the work is done by civil service employees, and it is 
therefore considered as a Government cost. 
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In developing the estimated cost of performing the work 
with civil service employees, we based our calculations on 
(1) staffing plans prepared at our request by MSFC 
laboratory officials, showing the number and grade level 
of civil service employees who would be required to per- 
form the laboratories’ functions and (2) civil service salary 
rates and fringe benefits in effect at the time of our review. 
With regard to the staffing plans, the indicated reduction 
in the number of personnel which could be achieved by 
complete civil service staffing of the laboratories is sum- 
marized as follows: 

Propulsion 
and Vehicle 


Computation Astrionics Engineering 
Laboratory Laboratory Laboratory 


Staffing at the time of 
our review: 
Contractor employees 501 543 
Civil Service employees 175 980 


Total 676 1,523 
Complete civil service 

staffing 1,491 

Reduction 32 


aNet after exclusion of (1) 35 employees engaged in testing services that 
normally would be obtained under contract and (2) a planned reduction of 89 
employees by the laboratory during fiscal year 1967. 
Of the total indicated reduction, 112 involve supervisory 
or administrative personnel; a factor which, in our opinion, 
indicates that the employment of support service con- 
tractors results in a degree of supervision and administra- 
tion which is not essential in carrying out the missions of 
the laboratories. 


MSFC cost studies—We were advised by a responsible 
MSFC official that, in the initial decision to continue the 
use of support contractors to provide necessary engineer- 
ing and related technical support services, no consideration 
was given to the relative costs of this method of staffing 
and of the alternative civil service staffing. 
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After most of the 11 contracts had been awarded, NASA 
Headquarters initiated six studies of the relative costs of 
obtaining certain support servees at MSFC by contract and 
by civil service employees. Three of these studies, which 
were conducted in late 1965 and early 1966 by a national 
certified public accounting firm, involved engineering and 
related technical support services in three MSFC labora- 
tories and offices. 


The studies concluded that the engineering and related 
technical services could be obtained more economically if 
contractor-furnished employees were replaced with civil 
service employees. The results of the studies are sum- 
marized as follows: 


Facilities 
Computation Test and Design 
Laboratory Laboratory Office 


——(millions) 
Estimated annual cost to 
perform the work with 
contractor-furnished 
employees (note 2) x $4.9 


Estimated annual cost to 
perform the work with 
civil service employces 
(note a) 


Estimated annual savings 
available through use 
of civil service employees 
rather than contractor- 
furnished employees 


Estimated savings as per- 
cent of cost of work 
with contractor-furnished 
employees 15% 4% 11% 


a These amounts are exclusive of certain items shown in the NASA study 
as common costs, which would remain unchanged under each staffing method. 


Only one MSFC facility—the Computation Laboratory 
—was involved in both the NASA cost studies and our re- 
view. The NASA cost study relating to the Computation 
Laboratory showed net savings of about $1.2 million if 
civil service employees were used; whereas, our study 
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showed net savings of about $1.7 million, or about $500,000 
more. 


Our analysis indicates that the difference is attributable 
primarily to use in the NASA study of (1) an estimate 
of the cost of performing the work with contractor-fur- 
nished employees based on costs incurred in a 6-month 
period and annualized for the contract year; whereas, we 
used costs billed by the contractor for services performed 
during the contract year ended in 1966 and (2) a civil 
service staffing plan derived through discussion at the 
section or unit level within the Computation Laboratory; 
whereas, we used a staffing plan furnished to us by the 
Chief of the Laboratory’s Resources Management Office. 


In any event, although a difference may exist, the sig- 
nificant fact, in our view, is that these studies indicate the 
availability of substantial savings to NASA through the 
use of civil service employees. 


A further discussion of the above, other NASA cost 
studies, and the agency’s evaluation of the studies is in- 
eluded in this report starting on page 29. 


Agency comments with respect to MSFC and our evalua- 
tions thereof—NASA’s Assistant Administrator for In- 
dustry Affairs, by letter dated April 20, 1967, commented 
on our calculations concerning the contracts we reviewed at 
MSFC. The pertinent comments are quoted below, along 
with our evaluations thereof. 


‘“<With regard to the comparative cost factors at MSFC, 
part of the work performed by the support contractors 
was performed on-site in government facilities, but 
part was performed off-site in the contractors’ own 
plants. A different accounting base is used to fix 
overhead costs for these off-site operations, since no 
overhead support is provided by the government; while 
some support of this type is furnished for the on-site 
operations. This off-site work was excluded in GAO’s 
analysis of the GSFC contracts, but was included in 
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their MSFC analysis. We believe that this element 
should be recomputed for MSFC. 
+ e * . e 

“The GAO cost comparison did not give consideration 
to the additional Government-owned or leased facilities 
which would be required if the work performed off- 
site by two of the contractors were performed instead 
by civil service personnel. The GAO representatives 
have advised us informally that they plan to modify 
their report to bring out this factor.”’ 


As stated by NASA, our estimates of costs, as presented 
to NASA, did not give full recognition to the above factors. 
We therefore met with MSFC officials and obtained data 
regarding the overhead rates for on-site work and the 
additional costs that would be incurred to provide suitable 
space to enable the work that had been performed by con- 
tractor employees at off-site locations to be performed 
on-site by civil service employees. After evaluating the 
data, we adjusted our cost comparisons by decreasing the 
cost of a contractor operation and increasing the cost of 
a civil service operation. The net effect of these adjust- 
ments was a reduction of the estimated savings by about 
$400,000, and our computation on page 9 has been adjusted 
accordingly. Although the MSFC officials did not formally 
concur in our adjustment, they did not express any dis- 
agreement with the manner in which our calculations were 
prepared. 


“The GAO cost studies assumed that all Civil Service 
personnel would be hired at step one of the grade, 
whereas * * * [the CPA firm] used step two in their 
studies. We believe that the use of step two is more 
realistic because NASA has for several years had to 
hire its technical personnel at above the entrance 
level. For example, during the period October 1965 to 
June 1966 the entrance level ranged from step seven 
for a GS-5 to step two for a GS-11. In addition, a 
sample of hires from other Government agencies in- 
dicates that the average at which they were hired by 
MSFC was step 2.5. Even using only step two, the cost 
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of Civil Service salaries for the three contracts would 
be approximately $600,000 greater than shown in the 
GAO report.”’ 


Our calculations were based on the staffing plans pre- 
pared by the Chief of the Resources Management Office for 
each of the laboratories involved. For the Propulsion 
and Vehicle Engineering Laboratory, the staffing plan 
showed the number and grade level and the step in grade 
of civil service employees who would be required to per- 
form the functions being carried out by the contractor. 
For the Astrionics Laboratory, the staffing plan generally 
showed only the number of employees and the grade level; 
although, in several instances, the data presented showed 
that, where a step other than step 1 had been considered 
for a specific grade, laboratory officials had generally re- 
vised the grade level upward to the next higher grade. 
For example, where a GS-10, step 8, had been considered 
for the position, the grade was changed on the staffing 
plan to GS-11. 


The staffing plan for the Computation Laboratory showed 
only the number of employees and the grade, and not the 
step within the grade. The Laboratory official who pre- 
pared the plan advised us that this information was not 
given because the step level within a particular civil serv- 
ice grade at which individuals would be recruited to fill 
the positions would be contingent upon the length of time 
the individual had been in grade. This contention, of 
course, assumes that all new hirings would be made from 
existing civil service employees. We used step 1 of the 
grade in our calculations on the basis of the assumption 
that a substantial number of contractor employees would 
accept civil service positions and, as new employees, gen- 
erally would be hired in step 1 of the grade. 


For the Astrionics and the Propulsion and Vehicle Engi- 
neering Laboratories, the responsible officials appeared to 
have given consideration to the step of the grade as well 
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as the grade level, in formulating their staffing plans, and 
we have no basis for substituting our judgment for that 
of these officials. For the Computation Laboratory, be- 
cause it does not appear that the same consideration was 
given to the step of the grade, we are inclined to agree 
with NASA that some adjustment may be necessary. The 
use of step 2 for this laboratory would result in an in- 
crease of about $130,000 in the cost of a civil service opera- 
tion, and our computation on page 9 has been adjusted 
accordingly. 


‘For the work performed * * * for the Computation 
Lab at MSFO, the assumption was made that if this 
work were to be taken over and performed wholly by 
civil service personnel the average salary for the civil 
service personnel would be approximately $1,100 per 
year less than the current contractor work force. We 
do not believe that this is a valid assumption; par- 
ticularly in the highly competitive market which exists 
for these scarce skills. NASA in the past has expe- 
rienced great difficulty in hiring the people needed, 
and it is by no means certain that a civil service staff 
could have been obtained to perform this function. 
The increase in government salary costs to cover this 
$1,100 disparity would amount to approximately 
$500,000 per year.”’ 


NASA’s comment, in our view, does not give recognition 
to the fact that the major portion of the estimated reduc- 
tion of 41 contractor employees, involving salary and 
fringe benefit costs totaling about $550,000, consisting of 
the higher salaried supervisory personnel who, according 
to the staffing plan furnished us, would not be required if 
the functions were performed by civil service personnel. 
Furthermore, because the contractor’s staffing plan and 
the plan of the Laboratory do not coincide, we believe that 
the use of average salaries, in this instance, is not meaning- 
ful. Although a complete position-by-position analysis 
cannot be made, we did note that, in certain cases, con- 
tractor personnel would receive higher compensation than 


278 


civil service personnel would receive but that, in other situa- 
tions, the reverse would be true. 


“The GAO cost estimates for Civil Service perform- 
ance do not include sufficient amounts for installation 
overhead. The only factors included in their estimates 
are personnel, payroll administration, and security 
clearance costs. Other personnel would undoubtedly 
have to be added to center administrative services in 
such areas as printing, graphics, supply, transporta- 
tion, physical security, etc. This is particularly true 
for the work presently performed off-site, where all 
of these services are presently provided by the con- 
tractors and included in their overhead costs.”’ 


It is our understanding that, for on-site activities, the 
above services are being provided to the laboratories, in- 
eluding the contractors, by MSFC, generally through other 
support contractors. Therefore, the cost of these services 
should not change significantly, irrespective of whether a 
civil service or contract operation is involved. For the off- 
site contract effort, as indicated earlier, we have made an 


adjustment for these services, in line with NASA’s views, 
in calculating the cost of the contractor operation. 


“The GAO aduit makes provision for contractor ‘home 
office? general and administrative costs, but no provi- 
sion is made for a similar NASA ‘G&A’ to cover its 
Headquarters administrative costs. The Department 
of Defense procedure on cost comparisons does provide 
for a 5% factor to cover this element of cost, and if a 
5% factor were allowed on the MSFC contracts, an 
estimated $900,000 of additional government costs 
would have to be included.”’ 


We discussed the use of such a factor with an official 
of the Bureau of the Budget, and were advised that a 
specific percentage was not included in Bureau Circular 
A-76 because it was considered that additional headquar- 
ters general and administrative costs would vary between 
agencies depending on the nature of the headquarters opera- 
tion. This official also advised us that whatever factor is 
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used should be based on an agency’s actual experience. He 
stated that in an agency where activities such as payroll 
and personnel administration are decentralized to field in- 
stallations, there would probably not be as much of an in- 
crease in headquarters general and administrative costs as 
there would be in an agency where such operations were 
centralized. 


NASA/’s activities, including payroll and personnel ad- 
ministration, are carried out on a decentralized basis, with 
the Headquarters providing general supervision and guid- 
ance. Considering the fact that the contracts that are dis- 
cussed in this report involve support to the specific centers 
rather than Headquarters and recognizing the criteria fur- 
nished us by the Bureau official regarding centralized ver- 
sus decentralized management, it is doubtful, in our opinion, 
whether there would be significant, if any additional costs 
at the headquarters level of NASA because certain engi- 
neering and related technical support services at a center 
are performed by civil service rather than contractor 
employees. 


““The GAO cost estimates do not recognize any Govern- 
ment liability for the unfunded Civil Service retirement 
costs. According to published reports, this deficit is 
a very significant amount and represents some degree 
of Government liability for ech civil servant hired.’’ 


Bureau of the Budget Circular No. A-76 does not pro- 
vide for consideration of the unfunded accrued liability as 
an added cost to the Government but does require con- 
sideration of the Government’s contribution of 64 percent, 
which we have done. 


The liability referred to by NASA first arose when the 
fund was established and employees were given credit for 
their prior service ; subsequently, the amount of the liability 
has increased for various reasons, including liberalization 
of benefits and the fact that the Government’s contribu- 
tions were not, until recent years, equal to the employees’ 
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contributions. Thus, it appears that the unfunded accrued 
liability would be applicable primarily to existing civil 
service employees, rather than to new hirings. 


At the present time, the normal cost of the system for 
employees and the Government combined is 13.6 percent; 
whereas, the combined contributions of both equal only 13 
percent of salaries. Even if the Government were to con- 
tinue to bear the entire portion of the .6 percent deficit, the 
added cost to the Government for civil service performance 
would be relatively insignificant for the contracts under 
consideration. 


Goddard Space Flight Center 


The Goddard Space Flight Center—a field installation of 
NASA—was established in January 1959 with the transfer 
of four divisions from NASA Headquarters. This transfer 
was preceded by the transfer of several space research 
projects and their employees from the United States Naval 


Research Laboratory to the Vanguard, Space Science, and 
Theoretical Divisions of NASA. These elements were then 
designated to serve as the nucleus of the new Goddard 
Center. 


GSFC currently has responsibility for the management 
of certain NASA unmanned space projects and worldwide 
tracking and data acquisition operations. To accomplish 
its responsibilities, GSFC is organized into six major 
Directories—Administration and Management, Projects, 
Space Sciences, Systems Reliability, Tracking and Data 
Systems, and Technology. 


As of June 30, 1966, GSFC had a total work force of 
about 6,625 persons, of which about 3,710 were permanent 
civil service employees, about 255 were part-time civil serv- 
ice employees, and about 2,660 were contractor employees. 


Our review was limited to six contracts, under which 811 
contractor employees were performing engineering and 
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related technical services in seven divisions and three labo- 
ratories. Except for the offices of the Assistant Directors 
for Projects and for Systems Reliability, these organiza- 
tional components ranged across the full specrum of the 
GSFC organization. <A tabulation follows showing the per- 
sonal makeup at June 30, 1966, of the organizational com- 
ponents, by Directorates, where we made our review. 


Personnel 
Organizational component 


Office of the Assistant Director for 
Tracking and Data Systems: 
Network Engineering & Operations 
Division 
Information Processing Division 
Advanced Development Division 


Office of tho Assistant Director for 
Administration and Management: 
Experimental Fabrication & 
Engineering Division 
Office of the Assistant Director for 
Space Sciences: 
Laboratory for Space Sciences 
Laboratory for Atmospheric & 
Biological Sciences 
Laboratory for Theological Studies 


Office of the Assistant Director 
for Technology: 


Spacecraft Technology Division 249 155 


Spacecraft Integration & Sounding 
Rocket Division 430 221 
Systems Division 262 193 


Total 2,8380 1,522 
a Excludes 13 contractor employees assigned to the Projects Directorate at 
Tune 30, 1966, and four at one of the contractor’s on-site administration 
offices : 


Prior to 1965, GSFC, to complement its civil service staff, 
obtained engineers and related technical support personnel 
under 21 open-end work order contracts. In August 1965, 
NASA awarded six contracts at a total estimated cost of 
$22.8 million for engineering and related technical support 
services to be performed principally at its Goddard Space 
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Flight Center over a 3-year period. Of this amount, about 
$19.9 million represents the cost of contractor-furnished 
personnel, contract administration, and fee. The remaining 
$2.9 million represents common costs which ‘would be in- 
curred irrespective of whether the services were provided 
by contractor or civil service personnel. Therefore we have 
not considered these common costs in our analysis. In es- 
sence, the contracts provide that contractor-furnished per- 
sonnel will perform designated in-house tasks at various 
Goddard laboratories and divisions. 


Our comparison of contract versus in-house costs, for the 
3-year period of the contracts, showed that, if the services 
involved were to be performed by civil service personnel, 
savings of at least $1.5 million over the contract period, or 
about $500,000 annually, could be achieved. A summary 
showing our estimate of savings follows: 
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Our computation of labor hours required for civil service 
performance was based on the labor hours negotiated by 
the contractors and GSFC for direct and indirect labor, 
reduced by 7 percent which represents a decrease in staffing 
requirements that we believe could be achieved by convert- 
ing from a contract to a civil service effort. The basis for 
our opinion, that a smaller staff is feasible, is that such a 
decrease was, according to MSFC officials, feasible under 
similar circumstances at MSEC. 


Tn this connection, we requested GSFC representatives to 
furnish us with staffing data generally similar to the data 
supplied to us by MSFC representatives. GSFC stated, 
in response, that ‘‘the studies if performed could be at least 
considered academic since they would not be representative 
of the manner in which GSFC arrived at its decision to 
contract for certain services.’? GSFC stated that, because 
of high priority work and the magnitude of effort involved 
(1.5 man-years), GSFC was not in a position to divert suf- 
ficient manpower to develop the ‘chypothetical staffing 
plans”? requested by us. 


In view of this position, we considered similarities of 
the organizations, contractual arrangements, and type of 
work required to be performed by contractor-furnished 
employees at both Centers and concluded that they were 
reasonably comparable to allow application of the MSFC 
factor to the GSFC situation. 


GSFC cost studies—Prior to awarding these contracts, 
GSFC made studies which compared the costs of using con- 
tractor-furnished personnel with the costs of using civil 
service personnel for selected divisions at GSFC, using the 
proposals of three contractors. The studies showed that 
it would be about $423,000 less costly to use contractor- 
furnished personnel than civil service personnel. 


The estimates were generally developed in accordance 
with Bureau of the Budget criteria then applicable, which 
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provided for the development of cost on the basis of full 
costing rather than incremental costing. Our experience 
indicates that the use of incremental costing in such studies 
generally results in lower costs for a civil service opera- 
tion. With the issuance of revised Bureau of the Budget 
criteria in March 1966, the results of these studies became 
obsolete data because incremental costing, which was the 
concept used in our study, was specified for use by the 
executive agencies in making future cost comparisons. 


Agency comments with respect to GSFC and our evalua- 
tions thereof —On April 20, 1967, the Assistant Admimistra- 
tor for Industry Affairs commented on our calculations. 
His comments are quoted below, along with our evaluations 
thereof. 


“‘The comments with respect to Marshall cost factors 
set forth above are generally applicable to Goddard 
as well. Additionally, we would point out that * * * 
[Bureau of the Budget] Circular A-76, section 7.b.3 
states in part: ‘While no precise standard is pre- 
seribed .. . a ‘‘new start’? ordinarily should not be 
approved unless costs of a Government activity will 
be at least 10 percent less than costs of obtaining the 
product or service from commercial sources.’ (A ‘new 
start’ includes establishment of an activity operated 
and managed by the Government which provides for 
the Government’s own use a product or service that is 
obtainable from a private source.) Assuming without 
conceding the correctness of the GAO cost comparison 
at Goddard, we find that the total estimated savings 
as a percent of cost of contract work would be 7.4% 
which is below the 10% standard in BOB Circular 
A-76, cited above.’’ 


We believe that our discussions of NASA’s comments re- 
lating to our MSFC calculations are equally applicable to 
the situation at GSFC. 


With respect to NASA’s comment regarding the 10-per- 
cent factor referred to in Circular No. A-76, we believe that 
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this factor is applicable primarily to situations which in- 
volve additional capital investment by the Government in 
order to undertake a new start and that it is in recognition 
of the risks inherent in the Government’s commitment in- 
volved in a capital investment as well as the cost uncer- 
tainties associated therewith. Our belief is based on sec- 
tion 5 of Circular No. A-76, which lists the circumstances 
where it may be in the national interest for the Govern- 
ment to provide directly for the products and services it 
uses—specifically section 5.e quoted below. 


“te. Procurement of the product or service from a 
commercial source will result in higher cost to the 
Government. A Government commercial activity may 
be authorized if a comparative cost analysis prepared 
as provided in this Circular indicates that the Govern- 
ment can provide or is providing a product or service 
at a cost lower than if the product or service were 
obtained from commercial sources. 


“‘However, disadvantages of starting or continuing 
Government activities must be carefully weighed. Gov- 
ernment ownership and operation of facilities usually 
imvolve removal or withholding of property from tax 
rolls, reduction of revenues from income and other 
taxes, and diversion of management attention from the 
Government’s primary program objectives. Losses 
also may occur due to such factors as obsolescence of 
plant and equipment and unanticipated reductions in 
the Government’s requirements for a product or serv- 
ice. Government commercial activities should not be 
started or continued for reasons involving compara- 
tive costs unless savings are sufficient to justify the 
assumption of these and similar risks and uncertain- 
ties.’’ (Italics supplied.) 


The caveat mentioned above refers primarily to situa- 
tions where the Government would have to invest in new 
facilities for a new start. As the contracts in question at 
GSFC involve situations where contractor employees are 
assisting a civil service staff in performing the work of a 
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Government laboratory or activity, and such work is per- 
formed in existing Government facilities, there is no need 
for additional capital investment by the Government for 
new facilities. Therefore, in our view, there is no need 
to give additional recognition, in the form of the 10-percent 
factor, to risks and uncertainties which will not arise. 


Clarification of the applicability of the 10-percent factor, 
as well as other provisions of Circular No. A-76, are cur- 
rently under consideration by the Bureau of the Budget on 
the basis of the comments and suggestions of various ex- 
ecutive agencies and the General Accounting Office. 


Legal aspects of contracts concerning employer-employee 
relationship referred to the Civil Service Commission— 
On the basis of our review, we believe that the contractual 
documents were drawn so as to avoid creating an employer- 
employee relationship between Government supervisors 
and contractor-furnished personnel, thereby providing com- 
pliance with applicable civil service laws. In the adminis- 
tration of the contracts, however, there were indications 
that certain GSFC actions were in essence creating an 
employer-employee relationship and, therefore, possible 
violations of the applicable laws. 


Current contracts provide that the contractors shall fur- 
nish supervisory personnel. We were advised by certain 
GSFC officials that they believed using the contractors’ 
supervisors to give instructions to the contractors’ operat- 
ing employees was detrimental to efficient operations and 
that GSFC officials often gave instructions directly to the 
contractor employees. Other officials advised us that they 
gave instructions through the contractors’ supervisors, but 
expressed some degree of dissatisfaction with such arrange- 
ment because of the unavailability of the contractor super- 
visor at times or of possible misunderstanding in relaying 
instructions. 
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Certain GSFC officials stated that they could cause, and 
in some cases had caused, the removal of certain contractor 
employees. We were advised by certain GSFC officials that 
some of the employees provided by the contractors were 
not fully qualified for their positions and had to be trained 
by Goddard section heads. We noted that, in other in- 
stances, the contractors did not supply supervisory per- 
sonnel as stipulated in the contracts. 


On September 6, 1966, we brought these matters to the 
attention of the Civil Service Commission (CSC). In Octo- 
ber 1966 we were advised by the General Counsel, CSC, 
that the Commission was conducting a survey of certain 
contract operations at GSFC and that the survey would be 
expanded to include the contracts included in our review. 


NASA cost studies 


During fiscal years 1965 and 1966, 22 cost studies were 
made of NASA support service contracts and in-house 
service operations, comparing the cost of performing the 
services using contractor personnel with the cost of per- 
forming equivalent services using Government civil serv- 
ice personnel. The studies included services such as engi- 
neering support, data processing, security guard, janitorial, 
documentation and information, supply, and operation and 
maintenance. Nineteen of the studies were made by a na- 
tional certified public accounting firm under a NASA Head- 
quarters contract and three were made by an in-house team 
of representatives from the Financial Management Divi- 
sion and the Audit Division of NASA Headquarters and 
a fmancial management representative of each installation 
where a study was performed. We have not made in-depth 
evaluations of these studies, except for the NASA study 
diseussed on page 13. 


According to the summary report prepared by NASA, the 
studies were made to obtain a broad range of findings rela- 
tive to the cost of a variety of support services. Also the 


289 


report states that the studies were made because compara- 
tive cost is a factor for consideration by NASA manage- 
ment in deciding the source of products or services for its 
own use and because a reporting of the findings should be 
helpful in evaluating the economies of contracting for sup- 
port services and in answering questions on this subject 
which may arise, both within and outside NASA. 


In summarizing the findings, the report states that the 
cost studies reveal that it would be less expensive to con- 
tinue nine of the contracts than to perform the operations 
in-house; in the other 13 cases, it would be less expensive 
to perform the operations in-house. 


The report states that a sampling of only 22 of the ap- 
proximately 300 NASA support service contracts was con- 
sidered too small to provide a positive basis for forming 
specific conclusions as to the economics of contracting for 
certain types of operations versus performing them in- 
house with NASA personnel. The report, however, offered 


some general conclusions and observations concerning the 
study findings. These conclusions and observations, as 
stated in the report, follow: 


‘ta, Generally, the labor costs and related fringe bene- 
fits of civil service personnel are higher than con- 
tractor employees. This is particularly true in the 
lower skills. The fringe benefits of contractor em- 
ployees range from none to those which are fairly 
liberal, especially where employees are unionized, 
but the most liberal are lower than those of the 
Government. Because of the liberal holiday and 
leave allowances of the Government, it frequently 
is necessary to have more employees in-house than 
otherwise would be the case under contract— 
merely to match the productive hours of contractor 
employees. 


. From an economics standpoint, the higher Govern- 
ment labor and related fringe benefits cost is some- 
times sufficient to ‘tip the scale’ from an in-house 
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operation to a contractor operation. However, 
this is true only where the Government has a 
‘tight? contractual arrangement. Where a con- 
tractor’s overhead costs are excessive or where the 
Government’s contract administration costs are 
unusually high, an in-house operation may be less 
expensive, despite the higher labor and fringe 
benefits cost of the Government. 


‘<e, Where an operation or activity involves wide fluc- 
tuations in workloads, it is probably less costly 
to have the operation under contract, primarily 
because of the inability to rapidly expand and 
contract a civil service staff, and the greater abil- 
ity of contractors to do so, often on a weekly or 
more frequent basis. 


. Generally, non-technical services costing less than 
one million dollars a year are less expensive to 
contract than to perform in-house. This is due 
primarily to higher in-house costs for direct labor 
and fringe benefits. Six out of eight studies of 
non-technical services costing less than one million 
dollars a year indicated it was less expensive to 
contract. Conversely, all five studies of non-tech- 
nical services costing more than one million a 
year (the range was 1.3 million to 19 million) indi- 
cated that it was more expensive to contract. No 
conclusions are drawn from this, because three of 
the five studies are borderline cases. 


. Services costing one million or more a year, 
whether technical or non-technical, are usually less 
expensive to perform in-house. All eight studies 
falling into this classification indicated that it 
would be less expensive to perform the services 
in-house, but four were borderline cases. 


“‘f. No definitive unvarying pattern emerged as a re- 
sult of the 22 studies. Therefore, whenever cost 
is a prime factor in determining whether to con- 
tract for a given service or perform it in-house, a 
cost comparison study must be made. 


291 


Conclusion, agency comments, 
and our evaluations thereof 


We believe that the results of our review clearly indicate 
that savings of some significance can be achieved at MSFC 
and GSFC if the services covered by our review are carried 
out by civil service employees rather than contractor per- 
sonnel. Also, assuming that the results of NASA’s cost 
studies were reasonable, it appears that additional savings 
could be achieved by NASA at MSFC and other centers. 


By letter dated April 20, 1967, the Associate Administra- 
tor for Organization and Management provided us with 
NASA’s comments on our findings and conclusions. As a 
general justification for the use of contractor personnel, 
the Associate Administrator stated, in essence, that the 
rapid development of the civilian space program had, from 
its inception, required the extensive use of support service 
contracts to accomplish assigned objectives. 


We were informed by the Associate Administrator that 
NASA’s policies and practices in contracting out were well 
known and had been discussed with cognizant segments of 
the legislative and executive branches involved in both the 
substantive and fiscal review of NASA programs. He 
stated also that these policies are consistent with the policy 
direction in Bureau of the Budget Circular No. A-76, which 
reaffirms the Government’s basic policy of relying on the 
private enterprise system for performance of its delegable 
needs. The Associate Administrator stated that there are 
factors and considerations other than costs which were and 
continue to be of a major significance in determining 
whether to contract for services. These factors are: 


‘J, Continuation of the management competence and 
experience represented by contractor work forces. 


“<2 Use of contractor services as specified in BOB Cir- 
cular A-76 and its predecessor document. 
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“<3. Use of the stable civil service work force for those 
types of jobs which are necessary to establish gov- 
ernment requirements, direct all work effort, and 
protect the government’s interest. 

. Recognition of the long-term and short-term ad- 
vantages of greater flexibility of contractor work 
forces to fluctuations in workload level, or shifts 
from one area to another. 


. Recognition that scarce skills, such as computer 
programmers, could best be obtained in a rapidly 
changing technological area through support con- 
tractors.”’ 


Although recognizing that we gave consideration to these 
factors in presenting our conclusions, the Associate Ad- 
ministrator stated that, in the situations discussed in our 
report, these factors support NASA’s decision that con- 
tracting for the services involved was in the best interest 
of the Government. 


The Associate Administrator stated further that the ma- 
terial provided to us, in regard to our calculations of the 
relative costs of providing services, indicated that the dif- 
ference in the cost of contracting for services and having 
them performed by civil servants was considerably less 
than we had stated in our draft report. After evaluating 
this material and adjusting our calculations where war- 
ranted, our calculations, as shown in the earlier sections of 
this report, still indicate that substantial savings would 
result from having the work involved performed by civil 
service personnel. 


We have no basis for questioning the Associate Adminis- 
trator’s views regarding the need for such services in 
carrying out the objectives of its rapidly developing pro- 
gram or his views regarding the significance of factors 
other than cost in the determination to contract for serv- 
ices. We recognize that, because of changing objectives 
or requirements, NASA, as a practical matter, would prob- 
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ably have to continue to depend to some degree on support 
service contracts. 


Although we recognize the possible merit of those con- 
siderations, it is our view that NASA’s policies relating 
to the use of such contracts have not been sufficiently clear 
as to the consideration which should have been accorded 
to relative costs in determining whether contractor-fur- 
nished or civil service personnel should be used. 


In any event, we believe that, in contrast to its past rate 
of growth, NASA has now achieved a relative degree of 
stability and should be able to better consider relative 
costs in assessing the extent to which it should continue- 
to rely on the use of support service contracts. In this 
regard the Associate Administrator advised us that the 
agency recognized the need for more specific guidance on 
cost considerations and that such guidance would be part 
of any redefinition of policy resulting from a current re- 
view of agency experience in the use of support service 
contracts. 


It is our view that in future situations, assuming that 
pertinent Civil Service Commission rules and regulations 
have been complied with, NASA should make a determina- 
tion as to whether effective performance could be achieved 
by either civil service personnel or contractor-furnished 
personnel. If it is determined that effective performance 
could be achieved by either means, we believe that NASA 
should then make a detailed cost comparison of contractor 
versus in-house performance of such work. Thus NASA, 
with both qualitative and quantitative data, should gen- 
erally be able to make its decision on the basis of economic 
considerations. 


Matter for the consideration 
of the Congress 


Because the action to fully correct the situation dis- 
cussed in this report would require a significant change in 
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NASA’s policy relating to the use of support service con- 
tracts and because of the potential effect that a significant 
change may have on NASA’s civil service personnel re- 
quirements, the Congress may wish to consider the policy 
aspects of this matter in further detail with NASA officials. 
The Congress may wish also to explore with NASA the 
impact that cost considerations should have in determining 
whether to use contractor or civil service personnel in 
those cases where either contractor or civil service per- 
sonnel could carry out the operation equally well. 
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EXHIBIT D TO THE COMPLAINT 
OPINiIon oF THE GENERAL COUNSEL 


United States Civil Service Commission 
October 1967 


UNITED STATES CIVIL SERVICE COMMISSION 
OFFICE OF THE GENERAL COUNSEL 


OPINION OF THE GENERAL COUNSEL 
LEGALITY OF SELECTED CONTRACTS 


GODDARD SPACE FLIGHT CENTER 
NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


IntRopucrion 


History 
Late in 1962 and early 1963, the General Accounting Office 


and the Civil Service Commission had occasion to look into 
the operation of a contract which Goddard Space Flight 
Center had entered into with a private firm, Consultants 
and Designers, Inc., under which the contractor furnished 
Goddard with the services of technical writers, illustrators, 
proofreaders, editors, and typists. Both the Commission 
and the General Accounting Office found that the method 
used by Goddard in employing personnel under contract 
resulted in a violation of the civil service and classification 
laws. 


Officials at Goddard were made aware that both the Com- 
mission and the General Accounting Office considered 
that the services performed by these contractor employees 
were personal services; that personal services necessary 
to perform a Government function are for performance by 
regular employees of the Government appointed and com- 
pensated in accordance with the civil service and classifica- 
tion laws; and that in the absence of specific authority a 
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Federal agency is not authorized to contract for personal 
services Without regard to the personnel laws applicable 
to Federal employees generally. 


Goddard officials were informed of the basic criteria which 
the Commission applies in determining whether an em- 
ployer-employee relationship exists between an individual 
and the Government, namely, whether the individual is (1) 
engaged in the performance of a Federal function under 
authority of law or an Executive order; (2) appointed or 
employed by a Federal officer ; and (3) subject to the super- 
vision and direction of a Federal officer or employee while 
engaged in the performance of the duties of his position. 
(These criteria for Federal employment are now codified in 
section 2105 of title 5, United States Code.) Goddard of- 
ficials were also advised that when positions are created 
they must be filled in accordance with the civil service 
laws, unless specific authority permits otherwise. 


At that time, officials of the National Aeronautics and Space 
Administration (hereinafter NASA) assured the Com- 


mission that corrective action would be taken and in April 
1964, the agency issued a statement of policies and pro- 
cedures for the guidance of its managers (NPC 401, April 
1964, ‘Policies and Procedures for Use of Contracts for 
Nonpersonal Services’’). 


In October 1965, as a result of Congressional inquiry and 
employee complaints, the Commission again questioned the 
propriety of contracting practices at Goddard. To resolve 
the matter the Commission and NASA undertook a joint 
study of seven contracts which were selected as representa- 


tive. These were contracts with: 

(1) J.H. Lawrence Company of Baltimore, Maryland, at 
an estimated cost of $2,066,557 for the maintenance 
of grounds, buildings, and stationary equipment. 
(The term was two years.) 

(2) Kane Transfer Company of Tuxedo, Maryland, at 
an estimated cost of $1,225,341 for maintenance 
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services, warehousing, pick-up and delivery of pas- 
sengers, sorting and delivery of mail, drayage, 
binning and issuing of stock material, and related 
functions. (The term was one year.) 


(3) Sperry Gyroscope Company of Great Neck, New 
York, at an estimated cost of $3,507,305 for engineer 
support services consisting principally of the opera- 
tion and maintenance of test equipment. (The term 
was two years.) 


(4) Melpar, Inc. of Falls Church, Virginia, at an esti- 
mated cost of $2,211,447 for technical services in 
design, testing, drafting and fabrication functions. 
(The term was two years.) 


(5) Aerojet General Corporation, Inc. of Azusa, Cali- 
fornia, at an estimated cost of $71,300 for the 
operation of the Center’s occupational medical health 
unit and programs. (The term was one year.) 


Thorion, Inc. of Adelphi, Maryland, at an estimated 
cost of $112,932 for operation of Xerox and related 
equipment. (The term was 3 months with the option 
to extend for 9 more months.) 


Allen & Mitchell Company of Washington, D.C. at an 
estimated cost of not to exceed $2500 for services, 
labor, material and equipment to remove, repair, and 
replace parts on boiler and other mechanical equip- 
ment. (The term was one year.) 


After study, the Commission and NASA headquarters in- 
formally advised Goddard officials that some corrective 
measures might be required. As a result, the Allen & 
Mitchell contract was modified, the part found objectionable 
was awarded to another contractor, and Goddard manage- 
ment took action seeking to correct the undesirable char- 
acteristics of other contracts. 
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During this period, General Accounting Office auditors 
questioned the legality of certain contracting practices dis- 
covered in the course of an audit of Goddard operations. 
Without making a full study of the facts, the General Ac- 
counting Office on September 6, 1966 referred six contracts 
to the Commission for determinations of legality. These 
contracts were: 


(1) Electro-Mechanical Research of College Park, Mary- 
land, to provide 150 man years of technical support 
services to the Spacecraft Technology, Division at 
an estimated cost of $1,540,300. 


(2) Consultants and Designers, Inc. of Arlington, Vir- 
ginia, to provide 108 man years of technical support 
services to the Laboratory for Atomspheric and 
Biological Sciences at an estimated cost of $1,110,800. 


(3) Lockheed Aircraft Corporation, Lockheed Elec- 
tronics Company Division, of Clark, New Jersey, to 
provide 223 man years of technical support services 


to Network Engineering and Operations Division at 
an estimated cost of $3,038,770. 


(4) Fairchild-Hiller Corporation of Rockville, Maryland, 
to provide up to 392 man years of technical support 
services to the Spacecraft Integration and Sounding 
Rockets Division at an estimated cost of $4,693,065. 


(5) Vitro Engineering Company, New York, New York, 
to provide 308 man years of technical support serv- 
ices to the Laboratory for Space Sciences at an esti- 
mated cost of $2,898,360 which was later increased 
to $3,442,360. 


(6) Melpar Inc., referred to above. 


The Commission decided that a complete review of these 
contracts would be undertaken in connection with an over- 
all inspection of NASA personnel practices. Since it ap- 
peared that all six contracts were basically similar in form 
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and operation, the Commission decided to make an in-depth 
survey of two representative contracts. 


In its letter referring the six contracts to the Commission, 
the General Accounting Office indicated that its review of 
the contracts was being directed principally to a com- 
parison of the economic aspects of performing in-house 
tasks with contractor-furnished personnel rather than civil 
service employees. However, the letter stated that the 
contracts and operations under the contracts had been re- 
viewed to determine whether they met the intent and an- 
thority provided by the Civil Service Act and related 
statutes, using the criteria expressed by the Commission’s 
General Counsel in his letter of February 12, 1965, relating 
to the use of contractor-furnished personnel at Fuchu Air 
Base. This review raised “sufficient questions to warrant 
our bringing this matter to your attention for consideration 
of a review to be undertaken by the Commission.”’ 


Subsequently, in a report to Congress, dated June 1967 
(B-133394), the General Accounting Office concluded that 
significant savings could be achieved if the services in ques- 
tion were carried out by civil service personnel rather than 
by contractor personnel. The report also indicated the 
General Accounting Office’s belief that the contracts were 
drawn so as to avoid an employer-employee relationship; 
that operations under the contracts indicated possible viola- 
tions of the civil service laws; and that these matters had 
been brought to the attention of the Commission. 


NASA contends that General Accounting Office has the final 
authority to decide the legality of contracts, that the report 
to Congress indicates that General Accounting Office has 
decided that the contracts are legal, leaving only for con- 
sideration certain actions that may have digressed from the 
terms of the contract. 


We see no necessity for a discussion of the authority of 
the General Accounting Office vis-a-vis that of the Civil 
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Service Commission to decide that a contract is illegal be- 
cause it contravenes the civil service laws. It is clear 
from the discussion in the report to Congress under the 
heading ‘“‘legal aspects of contracts concerning employer- 
employee relationship referred to the Civil Service Commis- 
sion’, that the General Accounting Office has made no 
decision on this point. Consequently, in this opinion we 
will consider the legality of the contracts with respect to 
their terms, as well as with respect to operations carried 
on under them. 

Civil Service Commission’s Responsibilities 

The Commission’s authority and responsibility to interpret 
and administer the personnel laws to effectuate their pur- 
poses have long been recognized by the Attorney General, 
by the Congress, and the courts. See H.R. Rep. No. 188, 
89th Cong., 1st Sess. (1965), and authorities cited therein ; 
see also Born v. Allen, 291 F.2d 345 (D.C. Cir. 1960) ; 
Adelstein, et al. v. Macy, et al., 265 F.Supp. 171 (B.D. N-Y. 
1967). 


A statement of the requirements, purposes, and national 
policies which are preseribed by the personnel laws is 
set forth in Appendix A. As stated in this Appendix, it 
has been the Civil Service Commission’s experience that 
the procurement and use of personnel by unauthorized con- 
tracting practices have an adverse impact upon the civil 
service system and tends to frustrate the purposes and 
national policies expressed by the personnel laws. The 
extensive use of contractor-supplied personnel for the per- 
formance of Government missions poses issues of critical 
importance to our system of government, to any meaningful 
concept of ‘‘public service” and to the continuing vitality 
of the civil service system. 


Our experience with contracting practices across the Ex- 
ecutive Branch convinces us that these practices deserve 
thoughtful analysis and evaluation to assay their effects 
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and implications to our governmental, economic, and social 
institutions. 


The contracts under review present a clear example of the 
‘tinterface’’ between what is presumed to be private enter- 
prise on the one hand, and government operations on the 
other. This dichotomy appears upon analysis to be more 
theoretical than real in many segments of the aerospace 
field.t The exercise of government authority, the manage- 
ment and control of government programs, the limits of 
official responsibility and of governmental liability in con- 
tract and tort, may all be critically affected by the actual 
employment status of contractor-supplied personnel. 
These contracts exemplify the need for greater definition 
and understanding of the status of contractor-supplied per- 
sonnel and of the criteria and rationale by which that status 
is determined. At stake are potentially massive claims 
upon the Treasury of the United States. 


There is nothing novel in the rule that a contract is illegal 
if either its formation or its performance is prohibited by 


statute. The statutory prohibition may be express, or 
implied from the purpose of the statute (Restatement of 
the Law, Contracts, §580); United States v. Mississippi 
Valley Generating Co., 364 U.S. 520 (1961). So, in Mon- 
tana-Dakota Utilities Co. v. Williams Electric Cooperative, 
263 F.2d 431 (8th Cir. 1959), the court held a contract 
dividing territory invalid because contrary to public policy. 
The rule is applicable as well to the United States; Air 
Transport Associates v. United States, 221 F.2d 467 (9th 
Cir. 1955). ‘A government corporation (TVA) should 
advocate no intention contrary to law in executing con- 


1‘‘Tt is time to recognize that the developments of the past decade have 
obliterated the clear-cut boundary which once separated government employees 
from the employees of private organizations. The purely legal distinction 
still exists, but in many cases there are simply no longer any functional 
differences. * * *’’ J. Johnson, General Counsel, NASA, THE EXPANDING 
Rots or ConTRACr IN THE ADMINISTRATION OF RESEARCH AND DEVELOPMENT 
Procrams, Geo. Wash. L. Rev. (April 1963), 
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tracts.”? (City of Tullahoma, Tenn. v. Coffee County, 
Tenn., 204 F.Supp. 794, 800 (B.D. Tenn. 1962)). 


Any determination concerning the contracts under review 
that we may make is strictly for the purposes of admin- 
istering the personnel laws within the Executive Branch, 
for the guidance of NASA and other agencies, and in re- 
sponse to the request from the Comptroller General. We 
are not attempting to determine the employment status of 
any given individual or group of individuals under the 
contracts. Nor do we purport in any way to affect or re- 
solve private rights or Government liabilities under the 
contracts. 


Contracts REVIEWED 
Contract Provisions 


The two contracts selected for in-depth survey were the 
Melpar contract and the Electro-Mechanical Research 
(hereinafter EMR) contract. They represent a type that 
is in general use by NASA for procuring on-site technical 
support services of various kinds. Because they are 
representative and because their administration was typi- 
cal, the conclusions reached concerning them apply equally 
to contracts of the same type administered in the same 
general manner. 


Many of the provisions of the contracts are identical. 
These will be set out below, as will the provisions that 
apply exclusively to each contract.? 


Provisions applicable to the Melpar Contract only 


This is a ‘‘cost-plus-award fee”’ contract for ‘Cengineering, 
design, and fabrication services’ on-site at Goddard, at the 
“Level of Effort’? specified, at an estimated cost of 
$2,168,086 and a “(Fixed (base) Fee’’ of $43,361. The 


—— 


2See Appendices B and C for full text of these contracts, less standard 
clauses incorporated by reference. 


303 


award fee, depending upon performance, may range from 
nothing to $130,080. 

The Level of Effort clause specifies that the contractor 
shall furnish ‘‘a total of 216 direct labor man years’? (1920 
direct labor man hours constitute one direct labor man 
year) during the two-year period of the contract. If the 
216 man years are not utilized within two years, the con- 
tracting officer has the option to extend the contract period 
for 12 months, without adjustment in the fixed (base) fee. 


The contracting officer also has options to increase the 
level of effort, if the 216 man years are consumed in 
less than two years, by requiring 2080 direct labor man 
hours per man year in lieu of the 1920 labor man hour 
year specified in the contract. Under this option the 
estimated total cost is increased by $174,202 and is subject 
to an award fee of $10,452. This option also applies during 
the one-year option period. In addition, the Government 
is given a right to extend the contract for one year beyond 
the two-year term and to require the contractor to furnish 


not to exceed 87 more man years of direct labor, at an 
estimated cost of $880,813 and a fixed (base) fee of $17,616. 
This option is subject to an award fee of up to $52,849. 


The contract estimates the average monthly rate of effort 
at 108 man months and provides that the contractor can- 
not be required ‘‘to furnish in excess of 135 man months, 
in any one month, without the contractor’s consent.’’ 


The ‘‘Statement of Work’’ incorporated into the Melpar 
contract is similar to that in the EMR contract. It pro- 
vides for services to each of the two divisions and the 
laboratory supported and contains a general provision 
with respect to providing other services “‘required to 
accomplish the NASA mission assigned to the subject Divi- 
sion.”? The specification of the type of work under the 
various general categories includes: 


-Assist in planning and establishing fabrication sched- 
ule 
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-Assist in preparation of process specifications and 
technical reports 


-Assist with the development of experimental ap- 
proaches, and 


-Assist in performing chemical analysis and the evalu- 
ation of results of experiments 


Provisions applicable to the Electro- 
Mechanical Research Contract only 


This is a ‘‘cost-plus-award fee’ contract for ‘‘scientific 
and engineering services”’ on-site at Goddard, at the ‘‘Level 
of Effort’? specified at an estimated cost of $1,510,100 and 
a ‘Fixed (base) Fee’ of $30,200. 


The award fee depending on performance may range from 
nothing to $90,608. The Level-of-Effort clause specifies 
that the contractor shall furnish “‘a total of 150 direct 
labor man years’’ (1912 direct labor hours constitute one 
direct labor man year) during the two-year term of the 
contract. If the 150 man years are not utilized within 
two years, the contracting officer has the option to extend 
the contract period for 12 months without adjustment in 
the fixed (base) fee. 


The contracting officer also has options to increase the 
level of effort, by requiring 2080 direct labor man hours 
per man year in lien of the 1912 labor man hour year 
specified in the contract. Under this option, the estimated 
total cost is increased by $132,700, and is subject to an 
increase in award fee of $7,960 for the two-year period. 
Tn addition, the Government is given a right to extend the 
contract for one year beyond the two-year term and to 
require the contractor to furnish not to exceed 60 more man 
years of direct labor, at an estimated cost of $604,050 and 
a fixed (base) fee of $12,080. This option is subject to an 
award fee of up to $36,240. 
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The contract estimates the average monthly rate of effort 
to be 75 man months and provides that the contractor 
cannot be required ‘“‘to furnish in excess of 94 man months, 
in any one month, without the contractor’s consent.’’ 


The ‘Statement of Work’? incorporated into the EMR 
contract specifies that services “‘shall include but not 
necessarily be limited to’’ three specified categories of 
service. Each category has specified sub-categories in- 
cluding a clause calling for the provision of ‘‘associated 
services.’? The general clause of over-all applicability 
provides: ‘In addition, the contractor may be required 
to perform other scientific and engineering support serv- 
ices required to accomplish the NASA mission assigned 
to present GSFC Division known as the Spacecraft Tech- 
nology Division.’’ 


Provisions common to both contracts 


Performance under each contract is subject to an ‘‘ordering 
procedure”? under which the contracting officer unilaterally 
issues ‘‘task and sub-task assignments’? which designate, 
‘(a) the task to be performed, (b) the schedule of per- 
formance, and (c) any other pertinent information, that 
is, reports, overtime, performance area, materials, or travel 
authorized.”? Except for an emergency or “‘initial assign- 
ment”, task assignments are to be given the contractor 
15 days prior to the task commencement date. Additional 
task assignments issued on the same job number are called 
sub-task assignments. The contractor is required to submit 
for each task assignment and supplement thereto, his over- 
all estimate for completion of the task, including, by month, 
required man hours by labor category and skill level and 
total dollar costs, including travel, materials, etc. 


The contractor must also submit by the tenth of each month 
preceding the month in which the work will be performed, 
a task schedule, estimating man hours, skill levels, and labor 
categories, identifiable in the contractor’s wage and salary 
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plan, necessary to fulfill each task or sub-task to be worked 
on in the upcoming month. This schedule is approved 
by the ‘Technical Division Chief and Contracting Officer”’ 
and returned to the contractor by the 15th day of the month 
in which submitted. 


Each of these contracts provides that the work required 
under task assignment ‘‘shall be subject to the technical 
direction and surveillance of the GSFC Support Contract 
Coordinator (SCC) and technical representatives if one 
is designated.”’ 


<‘Technical direction’’ is defined in each contract as “‘direc- 
tion to the contractor which fills in details, requires pursuit 
of certain lines of inquiry, or otherwise serves to accomplish 
the contractual statement of work.’’ Technical directions 
and surveillance to be valid must be consistent with the 
general scope of work and terms and conditions of the 
contract.® 


Both contracts significantly incorporate a standard “Stop 
Work Order’? clause which gives the contracting officer 
the unilateral right to require by written order that the 
contractor stop all or any part of the work called for by 
the contract for a period of 90 days after delivery of the 
order to the contractor and for any further period to 
which the parties may agree. Also, the contracting officer 

‘ may terminate the work covered by such order as provided 
in the Standard Termination Clause. 


Contractor employees are required to work the same days 
and hours as employees of the division or laboratory to 
which they supply services. They are excused due to bad 
weather, or hazardous conditions the same as Federal 


$3 <Pechnical direction’? is also defined in a Conflicts of Interest article 
in the contracts as follows: ‘‘The term ‘technical direction’ includes a 
combination of substantially all of the following activities: preparation of 
work statements for contractors, determinations of parameters, direction 
of contractor’s operations, and resolutions of technical controversies.’’ (Art. 
XXXVII, Melpar; Art. XXXVI, Eloctro-Mechanical Research) 
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employees without loss to the contractor. Exceptions are 
provided for shift work and for nongovernmental holiday 
pay rates. 


The contractor agrees to use Government-furnished facili- 
ties, materials and equipment when the Government con- 
siders it to be to its advantage; to obtain the prior consent 
of the Contracting Officer before obtaining materials and 
equipment that are not obtainable from Government 
sources, the consent to be in writing if the procurement 
is valued at $2500 or more; and to support his indirect labor 
by furnishing ‘“‘labor-saving devices,’’ such as typewriters, 
etc., and office furniture, such as desks, chairs, etc. 


Each contract provides that a ‘‘Project Supervisor’’ shall 
be the contractor’s “authorized supervisor for technical and 
administrative performance to all work assignments made 
hereunder.”? The contractor is also required to maintain 
an office at Goddard Space Flight Center for the purpose 
of ‘‘supplying the required supervision and direction.’’ 


Each contract provides that contractor-furnished personnel 
shall be ‘“‘competent to perform the work prescribed here- 
under”, and ‘‘under the control of the contractor.’’? The 
contractor is made responsible for the conduct and integrity 
of its employees and ‘“‘for taking such disciplinary action 
with respect to its employees as may be necessary-”’ 


The Government agrees to ‘‘assist in the orientations and 
familiarization programs’? for the initial crew in each task 
area. Thereafter, the contractor is responsible for “‘pro- 
viding trained people to fill vacancies or to support in- 
creased requirements.”’ 


The contractor agrees to participate as an advisor ‘‘in 
technical review teams assessing the status of assigned 
projects.”’ 


Under a ‘“‘Change Over’ article the contractor acknowl- 
edges the possibility of being replaced by a Successor 
Contractor in the performance of the work prescribed and 
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recognizes the ‘‘importance to the Government of retention 
of personnel experienced in the work provided herein.”’ 
The contractor agrees, if replaced, to ‘‘cooperate to the 
extent necessary to facilitate uninterrupted support of 
the Goddard organization . - .” 


Publication of technical papers by contractor personnel 
are subject to the prior written approval of the Scc. 


With respect to payment for services, each contract pro- 
vides that vouchers covering performance must be sub- 
mitted and paid monthly with the time period covered 
by the voucher corresponding to the monthly task schedule. 
The Government can require at its option that the voucher 
be supported by ‘‘a breakdown of labor costs by category, 
skill level, hourly rate, total hours worked and the names 
of the individual or individuals working on each task or 
sub-task assignment.”’ 


Overtime and Shift premium payments to contractor per- 
sonnel must be given prior written approval by the con- 
tracting officer or his representatives. 


The contractors will be reimbursed for travel in accordance 
with their established travel policies. 


Subcontracts for direct labor must have the prior approval 
of the contracting officer. 


Each contract has its own key personnel clause and also 
incorporates a standard Key Personnel Clause, No. 127+ 


4127. Key Personnel and Facilities (March 1963). The personnel and/or 
facilities specified in the schedule attached to this contract are considered 
to be essential to the work being performed hereunder. Prior to diverting 
any of the specified individuals or facilities to other programs the Contractor 
shall notify the Contracting Officer reasonably in advance and shall submit 
justification (including proposed substitations) in sufficient detail to permit 
evaluation of the impact on the program. No diversion shall be made by the 
Contractor without the written consent of the Contracting Officer; provided 
that the Contracting Officer may ratify in writing such diversion and such 
ratification shall constitute the consent of the Contracting Officer required by 
this clause. The schedule attached to this contract may, with the consent 
of the contracting parties, be amended from time to time during the course 
of the contract to either add or delete personnel and/or facilities as appropriate. 
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Key Personnel named by the Contractor to perform work 
required by the contract shall not be changed from one 
key position to another during performance of the contract 
without the consent of the SCC. Likewise, should any- 
one listed among the key personnel choose to relinquish 
his services with the contractor, the contractor shall im- 
mediately replace him with a person whose talent is 
sufficient to take over the assigned project or mission 
without delay in the performance of the work. The key 
personnel are specified in the Melpar Contract by name 
and position as follows: 

Position Personnel 
Manager (Project Supervisor) Dr. Ambrose 
Administrative Assistant H. Blackburn 
Supervisor, Ex. Fab. & Engineering Div. M. E, Garner 
Assistant Supervisor, Ex. Fab. & Eng. Div. C. Wotjunick 
Supervisor, Systems Division D. W. Sawtelle, Jr. 
Design and Drafting, Systems Division J. Blossom. 
Electronics, Systems Division J. Wallen, Jr. 
Data Processing, Systems Division L. Lenstrom 
Supervisor, Lab. for Theoretical Studies W. Goodell 


The Key Personnel are specified in the Electro-Mechanical 
Research Contract by name and position as follows: 


Position Personnel 


Manager, Engineering G. D. Linsey 
Manager, Administrative S. J. Teta 
Project Supervisor R. D. Lauer 
Supervisor, Space Power Branch B. H. Lovejoy 
Supervisor, Thermal Systems Branch K. 8. Brown 
Supervisor, Flight Data Branch B. D. Powers 
Supervisor, Spacecraft Electronics Branch P. J. Lawson 


The “Incentive Award Fee’? clause provides for quarterly 
evaluations of contractor performance. The Goddard Space 
Flight Center Director or his designated Fee Determina- 
tion Official (FDO) makes the final determinations. The 
contractor is advised in writing why the fee was earned 
or why it was not earned in order that performance may 
be approved. The contract provides for an “Award Fee 
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Evaluation Plan’? which sets up the general criteria for 
evaluations as follows: 


1. Technical management 
2. Performance of work 


3. Utilization of NASA/GSFC Facilities and Equip- 
ment 


4. Contract Administration 


The Government is obligated to develop an evaluation plan 
which will elaborate upon the general criteria. Quarterly 
review meetings will be held with management of the 
contractor to review his current performance and discuss 
areas of possible improvement. 


Under the Performance Evaluation Plan developed for 
each of these contracts the responsibility for qualitative 
evaluation of services is divided between the Business Co- 
ordinators for Business Management and ‘‘The Division 
Technical Coordinators for day-to-day operation and Tech- 
nical Management of the contract * °°.” Individual tech- 
nical performance monitors are required to be appointed 
in each area receiving support by each division and labora- 
tory served. Evaluation is to be on a “‘continual basis’’ 
with monthly reports being submitted to the Technical 
Evaluation Coordinator. Hach plan also provides: 


‘Bach Technical Evaluation Coordinator is expected 
to discuss with his contractor counterpart means of 
improving the operation and in all ways encourage the 
highest performance by contractor personnel. The 
contractor will be apprised of all deficiencies when 
noted and offered an opportunity to discuss the cause 
and corrective action to be taken.” 


Under the technical performance evaluation procedures, 
the contractor’s performance will be ‘evaluated from a 
management, operation, and technical standpoint, with 
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emphasis on quality, quantity, timeliness and economical 
use of all resources.’? The plan provides examples of 
“<Plus Events’? and ‘‘Minus Events’’ for use in the evalu- 
ation process. One of four samples of ‘‘Plus’’ Events 
provided in the plan is— 


‘Proficiency of technical personnel consistently above 
expected level.”’ 


Examples of ‘‘Minus’? Events are— 


“Late delivery or completion of task assignments”’; 

‘‘Utilization of unreliable or faulty components re- 
sulting in test failures’’; 

“Inaccurate reliability studies, technical data, etc.’’ 
and 

‘“‘Insufficient technical detail in drawings, tracings, re- 
ports and test data.’’ 


~ 


OPERATIONS UNDER THE CONTRACTS 
The MELPAR Contract 


Orders are placed against the 216 direct labor man years 
by Goddard issuing to the contractor individual Task 
Assignments ‘‘designating (a) the task to be performed, 
(b) the schedule of performance, and (c) any other perti- 
nent information, that is, reports, overtime, performance 
area, materials, or travel authorized.”’ 


A task assignment is initiated by a divisional Technical 
Representative appointed by the division chief with the 
concurrence of the Contracting Officer. It is approved by 
the divisional Support Contract Coordinator appointed by 
the division chief. It is issued by the Contracting Officer 
in six copies: two to the contractor, one to the Contracting 
Officer, one to Financial Management, one to the division, 
and one to the originator. 
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On receipt of a task assignment the contractor prepares 
a task schedule showing the manning requirements by labor 
category, skill level, and estimated number of man hours. 
For continuing task assignments, this task schedule must 
be submitted for each month by the 10th of the preceding 
month. It is submitted in six copies. It is approved by 
the divsion chief or his Support Contract Coordinator, who 
retains copy 5 and forwards remainder to the Contracting 
Officer. The Contracting Officer approves the task schedule, 
retains copy 3, and sends copies to the Office of Resources 
Utilization (1) and the on-site Contractor Representative 
(2). On receipt of the copies, the contractor may begin 
performance. 


Sub-task assignments under task assignments are issued 
by the same procedure as task assignments. Directions 
to the contractor for use of the staff provided under task 
or sub-task assignments are given by Technical Direction. 
The Technical Direction is prepared in six copies, by the 
Technical Representative, or the Support Contract Co- 
ordinator. One copy is for the contractor, one serves as 
an acknowledgment, one is for the Technical Officer’s file, 
one is for the Contracting Office, one for the Management 
Analyst, and one for the Project Manager. 


A task schedule in quintuplicate, as above, is submitted for 
each month by the contractor by the tenth of the preceding 
month and approved by the division chief or his Support 
Contract Coordinator and the Contracting Officer by the 
15th. The contractor also submits a monthly progress 
report, one copy to the Negotiator, four copies to Technical 
Information Division, and twenty copies to the Technical 
Director. There is a minimum of one such report per 
division, and may be one for each task assignment. Also, 
by the 15th of the month following, the contractor must 
submit a Financial Management Report, with copies to 
the Financial Management Division, the Contracting Officer, 
the Office of Resources Utilization, and the divsion. Special 
Financial Management Reports may be required. In addi- 
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tion, the Financial Management Division prepares a 
monthly report to the division and the Contracting Officer. 
' The contractor obtains reimbursement for services by sub- 
mitting vouchers in seven copies monthly. 


The contractor must furnish a Materials Report each 
' six months. ‘The report is in the form of a multilith 
master for reproduction, and covers, in summary form, 
' experiments, developments, studies, and other efforts of 
' the contractor relating to materials and their processing 
for use, conducted or planned, both positive and negative 
results. It must also report each subcontract of $10,000 
or more under its prime contract. 


' here is a Melpar Contract Manager and about eight Mel- 
par supervisors who are on-site at the Center to super- 
vise the performance of task assignments by the 133 
contractor employees. We could not ascertain the exact 
number and type of contractor employees working in any 
one position or group of positions under the Melpar and 
EMR contracts. As a general rule, the following types 


of positions are staffed by contractor employees at God- 
dard: trades and labor positions, such as cement masons, 
laborers, welders, carpenters, mechanics, warehousemen, 
bricklayers; technical support positions, such as electronic 
technicians, electronic assemblers, and laboratory techni- 
cians; programmers and statisticians; physical scientists 
and engineers. The number in the last two groups is rela- 
tively small; the first two groups contain most of the 
contractor employees. 


The performance of the work required under the task as- 
signment is subject to the technical direction and sur- 
veillance of the Center’s Support Contract Coordinator 
(one in each division). The contractor’s performance under 
a “task assignment” is reviewed by civil service contract 
monitors under the direction of the contract coordinator. 
These contract monitors are not supposed to give “‘tech- 
nical directions’’ or assign work to individual contractor 
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employees, but are told to give them to the Melpar super- 
visors, who, in turn, give the directions on the work to 
the contractor employees. 


The contract provides for an award fee as an incentive 
to the contractor to furnish better than minimum perform- 
ance. Minimal performance warrants no award fee; better 
performance is rewarded by a quarterly award fee. 


Technical monitors prepare a technical evaluation report 
(to the Technical Evaluation Coordinator) and a business 
evaluation report (to the Business Evaluation Coordinator) 
each month. After considering these and the contractor’s 
monthly progress reports (mentioned earlier) the Tech- 
nical Evaluation Coordinator and the Business Evaluation 
Coordinator each make a quarterly report to the Perform- 
ance Evaluation Board. 


After considering these last-mentioned reports and the 
contractor’s quarterly letter report (not previously men- 
tioned), the Performance Evaluation Board prepares a 
recommendation to the Fee Determination Official, quar- 
terly. 


After considering the Board’s report, the Fee Determina- 
tion Official sets the award fee, which is recorded as a 
contract document. 


The performance evaluation reports on many occasions 
discuss individual performance, e.g. ‘‘The newly assigned 
engineer on the job is proving to be a higher caliber 
engineer.”? ‘The quality of technician support is also 
proving to be a definite asset to the task.’? ‘The 25% 
rating is for bringing a new man in @ month late and the 
person has little experience in the area of the task assign- 
ment.”? “The assigned illustrator has shown good initia- 
tive in preparing a set of charts.”” ‘On another task 
the contractor underestimated the difficulty of the task, 
inadequately staffed it, and a lengthy extension was nec- 
essary.”’ 
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The Commission’s inspection of actual operations under 
the contract shows that there is diversity in the administra- 
tion of the Melpar contract in the different divisions. 


In the Laboratory for Theoretical Studies the Melpar con- 
tractor supervisor supervises only in a general way in 
taking care of the administrative needs of the contractor 
personnel assigned to this division. There is a daily direct 
dealing (‘‘interface’’) and commingling (‘‘intermix’’) of 
the civil service scientists and the contractor technical as- 
sistants in the completion of the daily work. It seems to 
be the general practice of this laboratory to “‘short circuit?’ 
the Melpar contract supervisor and give the work to be 
done directly to the contractor technical assistants. 


In the Projects Directorate, Melpar supplies only design and 
drafting services. In looking into the operation it is im- 
possible by mere observation to differentiate between a 
civil service employee and a contractor employee unless 
one is close enough to see the individual’s security badge. 


There are some instances where contractor and civil service 
employee work at desks next to each other. 


The remaining two divisions, the Systems Division and 
the Experimental Fabrication and Engineering Division, 
make strenuous efforts to ensure that there is no ‘‘inter- 
mix’’ of contractor employees and civil service employees. 
Physical separation, within existing space limitations, to 
a large extent, has been achieved and is being maintained. 
However, there is occasional direct dealing between civil 
service employees and contractor technical employees. 
This is unplanned and occurs, for example, when a civil 
service engineer or scientist needs to clarify or explain 
the work required from rough sketches or notes, or when 
a sudden change is needed in the work being done. 


Goddard has tried to ensure that both Government em- 
ployees and contractor employees are aware of the fact 
that Government employees should not exercise super- 
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vision over contract employees, either directly or indi- 
rectly. 


With only a few exceptions, the services performed by Mel- 
par-furnished personnel are performed at Goddard Space 
Flight Center or in one of its outlying test facilities. 
The bulk of the work performed by Melpar under this 
contract is in supplying technicians with engineering and 
design experience to the divisions indicated. 


Work being done at Goddard requires a high level of 
employee competence which is very seldom found else- 
where. Although some contractor-supplied personnel are 
initially qualified to support a function, many have only 
a basic skill, e.g., that of electronic or laboratory techni- 
cian, draftsman, welder, etc., which is developed on the 
job into the high-skill level needed to perform in an aero- 
space function. Melpar admittedly provides no services 
that Goddard does not possess equal or superior com- 
petency to provide for itself. 


Goddard officials have characterized the work done by con- 
tractor employees under the “task assignments”’ as being 
of a temporary or intermittent nature. Although in some 
cases an individual assignment may be of short duration, 
many will dovetail with previous and subsequent ‘‘task 
assignments’’ thus indicating a continuing need for these 
support services. The short term and intermittent work 
that is being done in these divisions is usually done on 
the basis of individual “technical directions’’ issued under 
each separate ‘“‘task assignment’. 


On the whole, the evidence does not support the contention 
that the work done by contractor employees is temporary 
or intermittent. The need for the services performed by 
contractor employees is constant, continuing, and reason- 
ably predictable; 90 is the manner in which this need 
is met by contractor employees. For instance, contractor 
employees are involved in operating highly complicated 
and expensive equipment that is solely the property of 
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the Center. Although individual tests which may be done 
in or by this equipment may be of short-term duration, 
there admittedly is a continuing future long-range need 
for these types of tests. The same characterization may 
be made of the design and engineering services which Mel- 
par provides. There is, and will be, a continuing need 
for design and engineering support services of this type. 
Moreover, the workforce supplied by this contract is rela- 
tively stable. Our investigation indicates as little as a 
ten percent fluctuation over the contract term in the total 
workforce. The turnover rate for required skills is not 
established; however, we found a number of required 
positions which have not changed over the contract period. 


The Electro-Mechanical Research Contract 


The EMR contract is performed in very much the same 
manner as the Melpar contract described above, however, 
services are provided solely to the Spacecraft & Technology 
Division. Orders are placed against the 150 direct labor 


man years by the Spacecraft Technology Division issuing 
to the contractor individual task assignments. 


The Commission’s inspection of actual operations under 
the EMR contract shows that the contractor has as his 
primary function the responsibility of supplying technicians 
to support the Goddard scientific and engineering person- 
nel. The civil service scientist or engineer, responsible 
for the developmental work of the division, is in constant 
need of competent technical help most of which is supplied 
by the contractor. 


In operations under this contract, the civil service scientist, 
engineer, or technician retains the developmental portion 
of a project, and the contractor supplies the technical 
support personnel to continue a major part of the project 
in building and/or testing the product. Problems which 
arise in the contractor performed portion of a project. must 
be solved by the civil service employee, either through 


318 


taking the work back for further development, or ‘‘tech- 
nical discussion’? with the contractor supervisor or con- 
tractor employee. 


There was much more evidence of direct or indirect super- 
vision by civil service employees of the day-to-day work 
of EMR contractor employees than under the Melpar con- 
tract. The degree to which Government employees super- 
vise contractor employees ranges from one of strict 
compliance with contractual formalities to instances where 
the civil service monitor could make no distinction between 
the civil service technicians and the contractor technicians 
assigned to his section. All shades of difference are 
present, from no supervision through varying degrees of 
‘interface’? and ‘‘technical discussion’’, to admitted super- 
vision of contractor personnel by the Government em- 
ployees. In addition to the foregoing, the Commission 
found in part: 


“First, the impossibility of physical separation, be- 


cause of the prohibitive expense of duplicating equip- 
ment, brings many day-to-day interface situations and, 
consequently, many more chances for development of 
a supervisor-employee relationship. 


“Second, there are a large number of one and two 
man EMR ‘shops’ in which it is not possible to as- 
sign group leaders. The unique specialities, across 
a broad range of disciplines, make it impossible for 
an overall contractor supervisor to have the knowledge 
required to give proper supervision to these em- 
ployees. As a result, to save time and avoid the 
very real possibilities of misunderstanding and error, 
many government employees give assignments, usually 
orally, to the contractor employee and keep a close 
check on the work as it progresses. 


‘Third, some of the contractor employees have been 
working at their positions for up to 5 years, in many 
instances working for the same section doing the same 
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type of work for the same people for the whole period 
of time. The change in contractors has done little but 
change the name on their paycheck. These latter em- 
ployees have developed with the jobs into. being special- 
ists of such a high degree that no [contractor’s] ‘gen- 
eral’ supervisor could possibly direct them in their 
WO! 2? 


Working space, supplies, and equipment are furnished 
contractor employees by Goddard. The only equipment and 
supplies furnished by EMR are office equipment and office 
and administrative supplies for its supervisory employees 
and their clerical assistants. 


Like Melpar this contractor usually supplies people who 
have a basic skill, e.g. that of electronic technician, drafts- 
man, welder, laboratory technician, etc., which is then 
developed into the skill level needed to perform in an 
aerospace function. In some instances fully qualified per- 


sonnel are provided initially. The work being done re- 
quires a degree of employee competency seldom found 
elsewhere. 


Like the Melpar contract, although many of the EMR task 
assignments are short in length, there are a large number 
of continuing functions that need to be done on a day-to-day 
basis. These are continuous in nature and the contractor 
employees doing these functions are usually not moved 
to other assignments except in case of emergencies. The 
Commission identified at least 45 jobs being done by 
contractor employees which are long-term continuing func- 
tions, which must be done whether they are done by a 
contractor employee or a civil service employee. 


L. Lecatrry or raz Contracts UNDER THE PERSONNEL Laws 
Background 


On February 12, 1965, in response to a request from the 
General Accounting Office, the General Counsel of the 
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Commission gave his opinion that a contract between the 
Department of the Air Force and Capehart Corporation 
to furnish technicians to work at the Fuchu Air Force 
Base in Japan resulted in a form of personnel procurement 
which was not authorized by law and which violated the 
personnel laws. That opinion was concurred in by the 
Comptroller General and reprinted in full in House Report 
No. 188, 89th Congress, 1st Session (1965). ‘As estab- 
lished in that opinion, the Commission has through many 
years of administration devised three criteria to judge 
whether or not an employer-employee relationship exists 
for purposes of the personnel laws. These are whether 
a person is— 


(1) Engaged in the performance of a Federal func- 
tion under authority of an act of Congress or an 
Executive order; 


(2) Performing duties subject to the supervision of 
a Federal officer or employee; and 
(3) Appointed in the civil service by a Federal officer 
or employee. 
These criteria have, since the Fuchu opinion, been incor- 
porated into the statutory definition of ‘‘employee’’ in 
the codification of the personnel laws. (5 US.C. 2105) 


Explanation of the Criteria 


The criteria are simply speaking the three most material 
considerations derived from the common-law rules of 
agency for determining the relationship of master and 
servant. As stated by the United States District Court 
(D.Ma.) in Maloof v. United States, 242 F.Supp. 175 (1965), 
at 181, (quoting from Keitz v. National Paving and Con- 
tracting Co., 214 Md. 479, 491, 134 A.2d 296, 301 (1937)) : 


«ce © © [TJhere are at least five criteria that may be 
considered in determining the question whether the 
relationship of master and servant exists. These are: 
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(1) the selection and engagement of the servant, (2) 
the payment of wages, (3) the power to discharge, (4) 
the power to control the servant’s conduct, (5) and 
whether the work is a part of the regular business of 
the employer. Standing alone, none of these imdicia, 
excepting (4) seems controling in the determination 
as to whether such relationship exists. The decisive 
test in determining whether the relation of master 
and servant exists is whether the employer has the 
right to control and direct the servant im the per- 
formance of his work and nm the manner in which the 
work is to be done. It will be noted from the above, 
it is not the manner in which the alleged master ac- 
tually exercised his authority to control and direct the 
action of the servant which controls, but it is his right 
to do so that is important.’’? (Emphasis added.) 


See also Dovell v. Arundel Supply Corp. 361 F.2d 543, 644 
(D.C. Cir. 1966). 


Three of these common-law criteria were expressly em- 
bodied in the test of Federal employment adopted by the 
Commission. Item (1) corresponds to ‘cappointed by @ 
Federal officer or employee;’’ item (4) to ‘subject to the 
supervision of a Federal officer”? and item (5) to ‘‘per- 
formance of a Federal function.’’ Item (3) was impliedly 
incorporated with the appointment factor; in Federal cases 
the power to remove is an incident to the power to appoint 
in the absence of a statutory provision to the contrary. 
Burnap v. United States, 252 US. 512, 515 (1920). Item 
(2) was not incorporated because the source of the funds 
from which individuals are paid does not affect their 
status as Federal employees. 37 Op. Atty. Gen. 121; 38 
id. 136. 


“No attempt to regulate, by law, the minute movements 
of every part of the complicated machinery of govern- 
ment, would evince a most unpardonable ignorance on 
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the subject. Whilst the great outlines of its move- 
ments may be marked out, and limitations imposed on 
the exercise of its powers, there are numberless things 
which must be done, that can neither be anticipated nor 
defined and which are essential to the proper action of 
the government. Hence, of necessity, usages have been 
established in every department of the government, 
which have become a kind of common law, and regulate 
the rights and duties of those who act within their 
respective limits. And no change of such usage can 
have a retrospective effect, but must be limited to 
the future. Usage cannot alter the law, but it is 
evidence of the construction given to it; and must 
be considered binding on past transactions.”? (United 
States v. Macdaniel, 32 US. (7 Pet.) 1 at 4 (1833)). 


This is particularly true in the administration of the per- 
sonnel laws. The multi-faceted character of Federal em- 
ployee status in its various modalities has of necessity 
fostered just such common-law concepts for administrative 
purposes. The purpose and intent of the particular stat- 
utes involved are significant factors affecting employee 
status. An individual, for example, may be a Federal 
employee for purposes of the Tort Claims Act but not for 
the Civil Service Retirement Act, e.g. Anselmo v. Ailes, 
235 F.Supp. 203 (ED. N.Y. 1964), or for purposes of 
the Federal Employees Compensation Act and thereby ex- 
cluded from the Tort Claims Act. As stated in the Fuchu 
opinion, the Bureau of Employees Compensation of the 
Department of Labor developed the same criteria, in- 
dependently, in administering the Federal Employees Com- 
pensation Act. See, e.g., McNicholas v. United States, 226 
F.Supp. 965 (N-D. Ill. 1964). 


An employee of an independent contractor may also be a 
loaned servant, e.g., specially employed, by virtue of a 
contract between his regular employer and the Govern- 
ment; Denton v. Yazoo Co., 284 U.S. 305, 76 L.Ed. 310 
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(1932) ; Standard Oi Co. v. Anderson, 212 US. 215, 53 
L.Ed. 480 (1909) ; Robinson v. Baltimore and Ohio RR. Co. 
237 U.S. $4, 59 L.Ed. 849 (1915) ; or a sub-servant. Re- 
statement, Second, Agency, §5; State v. Baumann, 286 
N.W. 76 (Wis. 1939). 


The same common-law concepts of master and servant 
which inhere in the Commission’s criteria are used in the 
administration of other Federal laws such as the Social 
Security Act, Federal Insurance Contributions Act, and 
the Federal Unemployment Tax Act, among others; IM%- 
nois Tri-Seal Products, Inc. v. United States, 353 F.2d 216 
(Ct. Cl. 1965), and cases there cited. 


Application of the Criteria 


The application of the criteria to the factual situation 
existing under the Fuchu contract quite clearly showed that 
the contract operated to circumvent the personnel laws. 
There are endless permutations of factual and contractual 
elements, which can result in unauthorized procurement of 
personnel by contract. The Fuchu situation was merely one 
rather obvious example. 


The complexity of this problem and agency policies con- 
cerning ‘‘contracting-out’’ ‘have led to the practice of 
judging contracts for services by the factual situation in 
the Fuchu ease rather than by application of the criteria. 


Therefore, in order to promote a better understanding of 
the criteria as applied by the Commission, we shall here 
seek to more fully explain their content. We believe such 
an exposition will add clarity to this opinion and also be 
helpful for guidance of agencies in the future. 


Whether an employer-employee relationship is created 
under the criteria is not discernible by a mere summation 
of discrete elements. The criteria not only carry with 
them the traditional common-law and technical administra- 
tive definitions but also draw substance from the policy 
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and purposes of the complex of the laws bearing directly 
on government employment. Cf. Harrison v. Gray Van 
Lines, 331 US. 704, 67 S.Ct. 1463, 91 L.Ed. 1757 (1947); 
Bartels v. Birmingham, 332 US. 126, 67 S.Ct. 1547, 91 
L.Ed. 1947 (1947). 


The criteria must be realistically applied and the end- 
point determination reached on the basis of the over-all 
substance of the contract operations. For the purpose 
of insuring compliance with the personnel laws we do 
not believe it possible to refine the criteria or weight 
their elements in applications so as to indicate that mere 
changes in form or terminology will meet the substance of 
the Commission’s objections. If, in substantial effect, the 
contract results in a form of personnel procurement not 
expressly authorized by law, it is proscribed by the per- 
sonnel laws. 


1. Engaged in the performance of a Federal function under 
authority of an act of Congress or an Executive order. 


There has never been any dispute that support service con- 
tractor employees, working directly in support of agency 
missions, meet this criterion. This criterion provides es- 
sentially the same yardstick as the common-law test of 
whether or not the work performed is part of the regular 
business of the employer. (Restatement Agency, § 220-h) 


Where the putative employer is the Government, however, 
there are peculiar elements which must be considered, 
namely, lawful authority and sovereignty. The limiting 
term ‘Federal function”, as used here, was derived pri- 
marily in administering the Retirement Act to distinguish 
between Federal and state functions. See Stapleton v. 
Macy, 304 F.24 954 (D.C. Cir. 1962). In judicial applica- 
tion the term has been used to denote that which the Fed- 
eral Government may properly and constitutionally do. 
Cf. Tennessee Electric Co. v. T.VA., 21 F-Supp. 947 (E.D. 
Tenn. 1938). 
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Within the limitations of lawful authority and sovereignty, 
an activity conducted by a Federal agency pursuant to 
statutory authority and for which public funds have been 
appropriated is for the purpose of this criterion, a ‘“Fed- 
eral function’? unless otherwise provided by law. 
sce © * * Congress undoubtedly intended that the pro- 
visions of the civil-service law, so far as these pro- 
vided for the organization of a classified service, 
should be extended to all persons engaged in the 
legitimate civil work of the executive branch of the 
Government, whether such persons were or were not 
technically in the employ of the United States.’? (26 
Op.Atty.Gen. 363 (1907)) 


Employees of Melpar and EMR. in providing services in 
performance of the contracts under review are engaged in 
the performance of a Federal function which is being con- 
ducted under authority of law. 


2. Performing duties subject to the supervision of a Fed- 


eral Officer or employee 


As noted, this criterion embodies the same considerations 
as the common-law test of control of a servant. The same 
considerations, if factually present, are relevant and ma- 
terial. As emphasized in the Maloof case, supra, which 
involved the determination of a master-servant relation- 
ship, between the employee of a contractor and a Govern- 
ment installation in Maryland, it is the right or power to 
control the individual in the performance of his work and 
the manner in which the work is done that is usually de- 
cisive. As stated in Singer Mfg. Co. v. Rahm, 132 US. 518, 
523, 10 S. Ct. 175, 33 L.Ed. 440 (1889): “** °° the relation 
of master and servant exists whenever the employer re- 
tains the right to direct the manner in which the business 
shall be done, as well as the results to be accomplished, or 
in other words, ‘not only what shall be done, but how it 
shall be done.’ ”’ 
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For evidence of the existence or absence of Goddard’s 
right to direct or control the work of contractor employees 
we look first at the terms of the contracts; then, at opera- 
tions under the contracts; and finally, at what the courts 
have held in construing the relationship established by 
contracts similar to the contracts we are reviewing here. 
Article I of each contract describes the contractor as an in- 
dependent contractor. ‘‘It is not, however, what the 
parties call a relationship which determines the legal 
nature of that relationship. Rather, it is what a party 
does or is authorized to do which determines the status.’’ 
Founders’ Insurance Co. v. Rogers, 281 F.2d 332, 337 (9th 
Cir. 1960). ‘‘Certainly, the nature of the relationship 
cannot be determined alone by the use of the term ‘in- 
dependant contractor’ in the judgment agreement of the 
parties.”” Hargis v. Wabash RR. Co., 163 F.2d 608, 611 
(7th Cir. 1947). 


Each contract provides that all persons employed by the 
contractor shall be under the control of the contractor (Art. 
XI, c2). Other noteworthy items are the provision for the 
appointment of a Project Supervisor who is stated to be 
contractor’s supervisor for performance of all work as- 
signments and the single point of contact between the con- 
tractor and the Government’s Support Contract Coordi- 
nator (Art. XI-B)* and the provision that the contractor 
shall be responsible for taking disciplinary action with 
respect to its employees (Art. XI, ¢. 3). 


These provisions of the contracts standing alone seem to 
contradict @ right of supervision or control by the Govern- 
ment. However, the contracts have to be read as a whole 
and the intent must be derived from the whole contract, 
not just from provisions of the contract that are looked at 
imdependently. ‘‘The spirit and purpose of an agreement, 
as well as its letter, must be considered in the interpreta- 


5 See discussion infra regarding Key Personnel as Tantamount to Federal 
employee supervisors. 


327 


tion and application of the contract.’? Cimorelli v. New 
York Cent. R. Co. 148 F.2d 575, 578 (6th Cir. 1945); 
Miller v. Robertson, 266 U.S. 243 (1924). 


First, it should be noted that these are nonspecific con- 
tracts. The contractor agrees to supply a certain number 
of people (expressed in man years) to provide scientific 
and engineering services at the Center. If a contractor 
shows up at the Center on the effective date of the con- 
tract with 130 technicians, he cannot tell them what to do. 
The contract does not tell him. The statements of work 
that are attached to the contract will not give him the 
information he needs either. The work statements as 
shown, swpra, are expressed in general terms. 


The contracts recognize this and provide (Art. V) that 
performance is to be subject to an ordering procedure 
under which task assignments will be issued to the contrac- 
tor, designating the task to be performed, the schedule of 
performance and any other pertinent information, that is, 


reports, overtime, performance area, materials, or travel 
authorized. 


Some of the sample task assignments obtained during our 
inspection are quite specific in their description of the 
work to be done; others are in rather general terms. The 
need to amplify task assignments seems to have been 
anticipated because the contracts provide (Art. X) for 
‘‘technical direction’’. This is defined in Article X to 
mean direction to the contractor which fills in details, 
requires pursuit of certain lines of inquiry, or otherwise 
serves to accomplish the contractual statement of work. 
Technical direction is to be in writing and a ‘technical 
direction kit’? is provided for use in issuing technical 
directions. 

Taking the factual situation that is most favorable to the 


legality of these contracts, we will assume that when a 
technical direction is needed it is always in writing al- 
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though there seems to be considerable opinion among 
the people who are supposed to use it that the techncial 
direction kit is cumbersome and awkward to use and as a 
result, in many cases the technical directions are oral. We 
will also assume, in spite of evidence to the contrary as far 
as operations are concerned, that technical directions are 
always given by @ Federal official to a contractor super- 
visor and by him conveyed to the contractor technicians 
(task assignments are so conveyed). 


On this basis, that the terms of the contract are strictly 
complied with, we ask this question: what discretion does @ 
contractor supervisor have after he receives a task assign- 
ment or a technical direction from the Federal official? 
Does he have authority to decide whether or not to pass 
the task assignment or the techncial direction on to the 
contractor technicians? Does he have authority to modify 
or change the task assignment or the technical direction in 
any way? The answers are clear: the contract supervisor 
has no such discretion under the terms of the contracts. 


Who then is controlling or directing the work of the con- 
tractor technician: the contractor supervisor who delivers 
the message or the Federal official who sends the message? 
Tt cannot be the contractor supervisor; even though he 
may assign different parts of the task to different workers, 
set priorities, shift workers from one task to another, etc., 
he cannot change the substantive direction that comes from 
the Federal official. 


Hence, on what is a contrary-to-fact assumption that every- 
one is strictly complying with the terms of the contracts, 
it is clear that direction or control of the contractor tech- 
nicians by Federal officials is required if work is to be 
done under the contracts; and that this is recognized by 
the provisions of the contracts that specify how the con- 
tract is to operate, viz. the task assignment and technical 
direction provision. 
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Other provisions of the contract that may be cited as in- 
dications of the right to direct and control rather than as 
evidence are: Article XI-A—contractor employees work 
the same hours and days as Government personnel; Article 
XI-j—changeover provisions in which the contractor in- 
ferentially agrees to let his employees continue to work at 
Goddard for a Successor Contractor (information devel- 
oped at Goddard indicates that 30 to 40 percent of present 
force are ‘‘holdovers’’); and Article XIII—overtime for 
contractor employees must be approved by Goddard in 
advance. 


In our review of operations under these contracts it be- 
came even more evident that contracts such as these can- 
not be performed unless the civil servants who are sup- 
ported on the job have the right to direct the work of the 
contractor technicians. Consider some of the reasons 
given for failure to adhere strictly to the contract require- 
ments that contractor employees receive directions only 
from contractor supervisors: there are a number of one 
and two-man ‘“‘shops”’ to which it is not possible to assign 
contractor supervisors; contractor supervisors have many 
duties and one is not always available at the time the com- 
munication of the direction becomes necessary; some tech- 
nicians’ work involves unique specialities across a broad 
range of disciplines, which makes it impossible for an 
over-all contractor supervisor to have the knowledge re- 
quired to give proper supervision to these employees; 
some of the technicians have worked at the same job up 
to five years, and have developed into specialists of such a 
high degree that no “‘general”’ contract supervisor could 
direct them in their work. 


Moreover, to tell a draftsman to draw a plan is to tell him 
both what and how. The same applies to a welder, or a 
laboratory technician in the performance of routine tasks. 
We find no material difference in the degree of actual 
direction or control exercised over civil service technicians 
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and that exercised over contractor supplied technicians of 
the same class. No competent civil service draftsman is 
told “how”? to draft, nor a typist how to type, nor a laborer 
how to shovel. Our review of performance evaluations of 
task assignments for purposes of award fee allocations 
(‘‘proficiency of technical personnel”’ is a rating factor) 
also reveals that individual personal competence is often the 
thing being evaluated. This is understandable. Where 
such services are applied direct to the job a direction of 
what to do encompasses the full measure of ordinary 
supervision. 

It seems apparent that the contractor supervisor is merely 
a pro forma supervisor. Where this appears, the Comp- 
troller General has stated: ‘‘We must emphasize here 
that the supervision over the individuals performing the 
work required under @ contract remains in the hands of 
Government personnel even if the contractor provides 
an additional employee to act as supervisor end relay in- 
structions of Government personnel to other contractor- 
furnished personnel, and that the test of supervision by 
Government personnel must be applied to a contract as it 
operates even though its terms do not call for supervision.”’ 
(44 Comp. Gen. 761, 763 (1965). We agree. 


But there are other factors relevant to whether the power 
of direction and control exists and is exercised by Federal 
officials over the contractor’s personnel. 


Furnishing of equipment and supplies 


Article XII of each contract provides that ‘“Government- 
furnished facilities, materials and equipment shall be used 
when the Government considers it advantageous to the 
Government.’”? The only equipment and supplies that the 
Commission inspection found were supplied by the con- 
tractor were office equipment and office and administra- 
tive supplies for use by contractor supervisors and their 
clerical assistants. The indications are that the equipment 
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required to complete the task assignments that are given to 
contractor employees is of such a highly specialized nature 
that it would be impossible for the contractor to supply it. 


[I]f the worker is using his employer’s tools or instru- 
mentalities, especially if they are of substantial value, 
it is normally understood that he will follow the direc- 
tions of the owner in their use, and this indicates that 
the owner is a master. This fact is, however, only of 
evidential value.’? Restatement, Second, Agency, 
§ 220. Comment on subsection (2)k. 


We are told by NASA’s General Counsel in commenting on 
our finding that the contractors supply no equipment, that 
EMR has performed seven percent of its effort off-site and 
Melpar about ten percent; that each utilizes equipment 
located off-site which is valued at about $100,000 in the case 
of EMR and $355,000 in the case of Melpar. The extent 
of use of such equipment off-site is not indicated. How- 
ever, it does not appear to be required under the contract 
and is at best a minor circumstance perhaps engaged in 
for the contractor’s convenience. We regard this factor 
as having little weight in our determination. 


There is no representation that the contract calls for the 
use of any equipment or that Goddard must depend upon 
contractor equipment. Indeed, the contract itself refers 
to “highly complex equipment”? owned by Goddard which 
will be supplied. As a matter of fact, the equipment is so 
highly specialized that it would be impossible for the 
contractor to supply it, and as NASA’s General Counsel 
points out, it is more economical for the Government to 
furnish equipment than to indirectly stand the cost through 
contractor acquisition of the equipment. While we 
heartily agree with the wisdom of this policy, as a cost 
matter, we cannot ignore or discount its significance to 
the issue of who has the power to control the contractor- 
supplied personnel. 
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The temporary character of the services performed 


‘Tf the time of employment is short, the worker is less apt 
to subject himself to control as to details, and the job is 
more likely to be considered his job than the job of the 
one employing him.” Restatement, Second, Agency, 
§ 220. Comment on Subsection (2)j. 


The contracts call for periods of performance for two years 
with an option to extend another year. They were let on 
the basis that a foreseeable need existed for three years. 


The task assignments are open-ended and many will dove- 
tail with previous and subsequent task assignments. One 
estimate was that 30 to 40% of the task assignments initi- 
ated at the beginning of the Melpar contract are continuing 
into the second year. 


As to the individual task assignments, some of short 
duration, may be considered temporary or intermittent. 
But that is not the test by which one judges the temporary 
character of work. During the course of a day, a secre- 
tary may take dictation, type a letter, file documents, answer 
the phone, open the mail, etc. Hach of these tasks is of 
short duration, but the need for the secretary’s services is 
continuing. Tomorrow someone has to be there to per- 
form all these ‘“‘temporary tasks.”” 


So it is at Goddard. The need for the support services 
supplied by contractor employees is constant and con- 
tinuing. In the area covered by the EMR contract, for 
example, our inspection jdentified at least 45 jobs being 
done by contractor employees which involve long-term 
continuing functions. The workforce seems to be relatively 
stable. A change in contractors does not result in large 
turnovers in the contract personnel; many continue at 
Goddard under the new contractor. Article XI of the 
contracts the so-called ‘‘Change Over”’ clause was designed 
to foster retention of personnel on the job and it is effec- 
tive. We have determined that some contractor-supplied 
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personnel have been doing the same type of work at 
Goddard for up to five years. 


Furnishing of office or working space 


Bach contract (Art. VIII) provides for performance of the 
work at the Goddard Space Flight Center ‘“‘or other sites 
designated by the Contracting Officer or his representa- 
tive.”? With only a few exceptions, the services performed 
by contractor personnel are performed at Goddard Space 
Flight Center or in one of its outlying test facilities. 


“Tf the work is done upon the premises of the em- 
ployer * * * * the inference is strong that such work- 
men are the servants of the owner ° * *.”” Restatement, 
Second, Agency, § 220. Comment on Subsection (2)e. 


The situation at Goddard is significantly different from that 
which exists when the premises themselves are turned 
over to the contractor. For example, in Powell v. United 
States, 339 US. 497 (1949), relied upon by NASA in sup- 
port of its contract practices, the contractor operated a 
government-owned plant with government-owned material. 
The contractor provided all services which were subject to 
inspection by the government; and the government could 
require the dismissal of a contractor employee in the 
public interest. There, however, as distinguished from 
Goddard, the whole purpose shown by the contract was to 
create a private manufacturing, rather than a govern- 
mental, operation and the Secretary of War was specifically 
authorized by statutes to provide for the operation of such 
plants ‘‘through the agency of selected qualified commer- 
cial manufacturers.”? (54 Stat. 713, 50 U.S.C. App. 
§ 1171(b), now repealed.) ‘The contract itself was designed 
to insure the private operation of the plant with full mana- 
gerial responsibility in the contractor. At Goddard that 
is not so as the government operates the plant and retains 
managerial responsibility so that in the final analysis all 
that the contractor does is to supply personnel to perform 
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Whether the fee or the amount of the contract price is 
based upon the results to be accomplished rather than the 
time actually worked. 


Basing the fee on the results to be accomplished tends to 
support a relationship of independent contractor; on the 
time actually worked, an employer-employee relationship. 
See Restatement, Second, Agency § 220, Comment on sub- 
section (2)j. 


An examination of the contract indicates that the amount 
of the contract price is generally based upon time actually 
worked. There is no fixed price involved; the gross amount 
stated is listed as an estimate of the cost. The contractor 
agrees to furnish a certain number of man years of service. 
Each task assignment is priced by the contractor in terms 
of required man hours by labor category and skill level 
and total dollar cost. Monthly financial management re- 
ports are submitted by the contractor on NASA Form 533 
showing task assignments, hours of work and dollar cost. 
Also shown are overhead, base fee, direct materials and 
travel and other direct costs. The largest cost item on 
this report obviously is the cost for hours worked. In the 
main, the amount actually paid under the contract must be 
based on the time actually worked by the contractor tech- 
nicians. The contractor is paid whether or not the particu- 
lar task or sub-task has been completed, cancelled, delayed, 
or is still in progress. 


Thus we have another factor that tends in the circumstances 
here presented to establish that contractor employees are 
under the control of Government officials. 
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Based on the above analysis, we conclude that EMR and 
Melpar employees perform duties under the direction and 
supervision of Federal officers and employees, and that 
in actuality Goddard officials have the power to, and do, 
direct and control the manner in which they perform their 
services. 


3. Appointed in the civil service by a Federal officer or 
employee 

This criterion, as here applied, equates with the common- 
law use of the power to select or hire as one of the indicia 
of a master-servant relationship: ‘‘He is deemed to be a 
master who has the superior choice, control, and direction 
of the servant....’? 56 C.J.S. 24, Master & Servant, 
§1(b) (1948). Because of its peculiar aspects, a brief 
exposition of the concept of appointment as used in the 
Constitution and the personnel laws will be helpful. 


Article II, section 2 of the Constitution, confers upon the 
President the power to nominate, and, with the advice and 
consent of the Senate, to appoint certain named officers 
and all other officers established by law whose appointments 
are not otherwise therein provided for; but it authorizes 
Congress to vest the appointment of inferior officers either 
in the President alone, in the courts of law, or in the 
heads of departments. United States v. Germaine, 99 US. 
(9 Otto) 508 (Oct. Term 1878) ; United States v. Hartwell, 
73 US. (6 Wall.) 385 (Dec. Term 1867). 


The distinction between “‘officer’’ and ‘‘employee’’ does not 
rest upon differences in the qualifications necessary to fill 
the positions or in the character of the service to be per- 
formed. Whether the incumbent is an officer or employee 
is determined by the manner in which Congress has spe- 
cifically provided for the creation of the several positions, 
their duties and appointment thereto. United States v. 
Hartwell, supra; United States v. Germaine, supra; United 
States v. Perkins, 116 U.S. 483, 484 (1886); United States 
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vy. Mouat, 124 U.S. 303, 307 (1888) ; United States v. Smith, 
194 US. 525, 532 (1888) ; Burnap v. United States, 252 US. 
512 (1920) ; 21 Op. Atty. Gen. 355, 356; 15 Op. Atty. Gen. 3; 
29 Op. Atty. Gen. 116. 


‘The head of a department has no constitutional pre- 
rogative of appointment to offices independently of 
the legislation of Congress, and by such legislation he 
must be governed, not only in making appointments but 
in all that is incident thereto.”? (Myers v. United 
States, 272 U.S. 52 at 160 (1926), citing United States 
v. Perkins, supra.) 


only the 
authority to employ 0 
necessary to carry out the functi 
When independent agencies were later created, Congress 
f the power to employ or appoint 
”» ig used as the equivalent 
to encompass fill- 


Burnap v. United States, supra. 
93; 21 Op. Atty. Gen. 363; 20 Op. 


12, Act of August 
Prior to this time it 


therein. 
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By far the greater number of persons rendering service for 
the Government are employees as distinguished from 
officers in the constitutional sense. Where a statute merely 
authorizes the head of an agency to appoint persons as 
may be necessary for the purposes of the statute, without 
specifically prescribing duties to be performed, the agency 
is authorized to create the necessary positions and the 
incumbents of these positions when appointed or employed 
by an authorized Federal officer or employee, are Federal 
employees. Burnap v. United States, supra; 5 USL. 
2105(a). 


The term ‘‘employee’”’ is hence used in a peculiar sense 
and “signifies all subordinate officials of the National Gov- 
ernment receiving their appointments at the hands of 
officials who are not specifically recognized by the Consti- 
tution as capable of being vested by Congress with the 
appointing power.’? (The Constitution of the United 
States of America, Analysis and Interpretation, Sen. Doc. 
No. 39, 88th Cong. 1st Sess. p. 504 (1964)). 


We are concerned here only with the appointment of em- 
ployees. In these cases the act of appointment is the choice, 
designation, or selection of the individual to occupy a 
Federal position. This is so because the essence of the 
power of appointment is the right of choice; Myers v. 
United States, supra. 


The courts have also adhered to this view in applying the 
criminal laws (18 U.S.C. 215); designed to protect the 
integrity of the merit system’s appointive processes. It is 
“¢.. , the element of selectivity which makes the choice a 
designation or an ‘appointment’.”” United States v. Jacobs, 
116 F. Supp. 928 (ND. Ill. 1953); see also United States 
v. Hood, 343 US. 148 (1952); United States v. Walls, 225 
F. 2d 905 (7th Cir. 1955) ; cert. denied 350 U.S. 935 (1956). 
The Comptroller General has also embraced this usage. A 
contract purporting to establish an independent contractor- 
contractee relationship between an individual and a Gov- 
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ernment agency was held to create instead an employer- 
employee relationship whereby the individual was “‘em- 
ployed”’ in an ‘“‘appointive’’ position within the meaning 
of the Retirement Act. 
‘¢ _ our decisions consistently have held that persons 
employed under a contract of employment are within 
statutory prohibitions against, or restrictions on, the 
re-employment of annuitants (section 204 of the act 
of June 30, 1932, 47 Stat. 404, 5 USC. Tl5a (1952 
ed.); section 2(b) of the act of May 29, 1930, as 
amended by section 2 of the act of January 24, 1942, 
56 Stat. 13, 5 US.C. 715; section 2(b) of the act of 
February 28, 1948, 62 Stat. 49). 12 Comp. Gen. 300; 
14 id. 253; 18 id. 573 (amplified, 18 id. 624) ; 22 id. 300; 
B-125559, December 27, 1955, May 16, July 30, and 
August 28, 1957. In view of our long-standing inter- 
pretation of the term ‘appointed’ and its variants as 
used in the statutes just cited, we would not be war- 
ranted in holding that Congress used the word ‘ap- 
pointive’ in section 13(b) in a more restrictive sense 
than similar words heretofore were used.”? (39 Comp. 
Gen. 681, at 683-684) 


Thus, in application of the personnel laws, this appoint- 
ment criterion is met if the power to choose or select 
individuals to occupy Federal positions is vested in or 
exercised by a Federal officer or employee. 


The Commission has adopted the rule that in the absence of 
fraud or bad faith, an irregularity (failure to meet statu- 
tory or regulatory requirements) in seeking to effectuate 
an appointment does not necessarily make the appointment 
void. See e.g. 39 Op. Atty. Gen. 517; 30 Op. Atty. Gen. 169; 
21 Op. Atty. Gen. 289; 20 Op. Atty. Gen. 293). When the 
Commission does not consider the appointment void so as 
to absolutely require removal of the employee from the 
position the oppointment is voidable, permitting the Com- 
mission, as a general rule, to ratify, rescind, or require 
other correction of the irregular action taken by the agency. 
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Thus, where the position is an established one and there is 
an entrance on duty, and the duties are performed under 
official supervision, the selection or appointment may be 
established by the acquiescence of Federal officers who ac- 
cept the services. Even where there is a defect in the au- 
thority to appoint, this may be so. For example, in the 
Burnap case, supra, the Supreme Court found that ‘‘the 
appointment of Burnap by the Secretary of War, instead 
of by the Chief of Engineers, was without authority in law’’ 
but that ‘‘the defect in Burnap’s original appointment was 
cured by the acquiescence of the Chief of Engineers through- 
out the five years.”? Id., p. 518. 


Generally in order to have a valid appointment, there must 
be a position to which an employee is or can be appointed. 
Under the personnel laws, positions exist whether or not 
oceupied by an employee. 


A Federal position is a specific civilian office or employment 
consisting of the duties and responsibilities currently as- 
signed by competent authority and requiring full-time or 


part-time employment of one person. 


In order to illuminate the effect of the contract practices 
under review as they relate to the creation of positions, it 
is pertinent to refer to Commission issuances in applying 
the personnel laws for this purpose. In Chapter 312 of the 
Federal Personnel Manual, it is explained that the head of 
each agency is vested with the authority and has the re- 
sponsibility for organizing the agency within requirements 
of its organic acts and the statutes relating to the adminis- 
tration of the Federal Government. He has the obligation 
to structure the agency in a manner which will assure that 
assigned missions are legally and properly accomplished. 
The structuring process involves the assignment of mis- 
sions and functions to major organizational units. Hven- 
tual subdivision of missions and functions into systems, 
processes, and tasks brings the organization process to the 
basic unit—the position. 
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The primary objective in assignment of duties and respon- 
sibilities to individual positions is to provide the basis for 
orderly, efficient, and economical accomplishment of the 
work of the organization. The most important steps in 
position planning are analysis of the work to be accom- 
plished and decision on productive methods to be used. 
These decisions condition the procedures and processes to 
be employed; the machinery, tools, and other production 
aids to be utilized, and the specific tasks and operations to 
be performed. The volume and nature of production to be 
accomplished may affect the division of duties and work 
specialization. Tt is necessary to consider also the require- 
ments for supervision, specialized technical support, quan- 
tity and quality control, and review and evaluation. 


A Federal position is thus created when the responsible 
management official makes @ decision that certain work is 
to be performed by an individual in order that the orga- 
nizational unit may discharge its functions. An official rec- 
ord of this decision is provided by a position or job deserip- 
tion. The creation of the position is formalized by classi- 
fying it in accordance with the former Classification Act of 
1949 (now Chapter 51 and Subchapter III, of Chapter 53, 
title 5, United States Code), or other salary or wage-fixing 
authority. 


This concept of a position (now codified at 5 U.S.C. 5102(a)) 
also has been recognized by the Comptroller General in not- 
ing that certain work amounted to a ‘‘position’’ within the 
meaning of the Classification Act.é 


The Commission’s determinations concerning whether a 
position or an incumbent of a position is in the competitive 
service or within the coverage or exemptions of the classifi- 
cation laws are final. 


6 See, c.g. 4 Comp. Gen. 947, 948; 6 id. 364; id. 374; 9 id. 67, 68; 1 
id, 252. 
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Turning now to the contract operations under review, it is 
material to consider whether or not Federal positions have 
been created in connection with these contracts. 


The workforce supplied to Goddard by the Melpar and 
EMR contracts is relatively stable. Melpar supplies about 
40 men per month to the Experimental Division and six to 
the Laboratory for Theoretical Studies. The number of 
Melpar employees assigned to the Projects Directorate 
averages between 12 and 14. The EMR contract manager 
stated that his company supplied an average of 65 to 70 
employees per day to the Spacecraft Technology Division. 
The contracts estimate an average monthly rate of effort at 
108 man months (Melpar) and 95 man months (EMR). The 
Commission found that some of the EMR employees have 
been doing the same type of work for up to five years. 
While some of the EMR employees may be shifted from 
one branch or section to another, the same duties have con- 
tinued over a long period of time, and in many cases have 
been performed by the same employee. 


In the course of our inspection, Goddard officials repeatedly 
pointed out that contract support services are an integral 
part of Goddard operations. This is also shown by the 
statements of work made a part of the Melpar and EMR 
contracts which provide that ‘‘the contractor may be re- 
quired to perform other scientific and engineering support 
services required to accomplish the NASA mission assigned 
to the subject Division.’’ 


If support services contracting is an integral part of God- 
dard operations required to accomplish the NASA mission 
assigned to its various organizational divisions, it neces- 
sarily follows that contractor personnel are performing the 
regular work of the agency. Since the numbers and re- 
quired skills of personnel required are identifiable in terms 
of man years, it seems clear that what Goddard has done in 
this situation is to create Federal positions. 


342 


There is next for consideration the question of who selects 
or chooses the individual who performs the services under 
the contract. 


The Fuchu contract specifically provided that ‘selection of 
personnel by the contractor shall be subject to approval of 
the contracting officer”. It also provided that the “‘con- 
tracting officer may, if he finds it to be in the best interest 
of the Government, direct the contractor to remove, and the 
contractor shall remove, any employee from an assignment 
to perform services under the contract.’’? In the circum- 
stances there presented, it was clear that in acting under 
this authority the contracting officer was, in effect, exer- 
cising an appointing authority, even though it was not so 
labeled. 


The contracts under consideration do not contain similar 
provisions. Each does, however, contain a list of key per- 
sonnel by name and position. These personnel cannot be 
replaced or reassigned without approval by the contracting 


officer. These provisions are designed to, and do, give the 
Government the power to approve key personnel and con- 
trol their assignment. NASA emphasizes that this clause 
reflects good contract administration in that it seeks to en- 
sure that NASA will get the degree of managerial compe- 
tence from the contractor that it requires and for which 
it pays. 

The desire of a Government agency to retain the power to 
select or control the selection of contractor personnel used 
to perform services for it is understandable. Contract 
terms, however, which give the agency that power, convey 
in the context of our analysis, a power equivalent to a 
power of appointment. The exercise of such power inheres 
<n the mere execution of the key personnel provisions in the 
circumstances under review. This, of course, may not be 
so where similar clauses are used in other types of contracts 
which are administered differently than those here in- 
volved. 
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What occurs insofar as key personnel are concerned is 
roughly analogous to the certification by the Civil Service 
Commission of eligibles for appointment to equivalent su- 
pervisory positions in NASA. The agency examines the 
qualifications of the individuals certified and appoints those 
acceptable to it within the authorized range of selection. 


Assumedly, NASA would reject a key person which the con- 
tractor proposed to use if NASA considered that person 
incompetent. This is precisely the contingency that the 
clause is designed to protect against. The fact that no such 
rejections are of record is immaterial. 


Those key personnel designated as supervisors, realistically 
speaking, perform the same functions and stand in the same 
relationship with respect to higher management officials of 
Goddard as civil service supervisors. They serve as a 
channel by which the work is directed on-site and provide 
follow-up and feed-back to higher Goddard management. 


In legal effect, insofar as constituting a power of appoint- 
ment, there is no material difference between the power re- 
tained in the key personnel clause and the power retained 
to approve technicians in the Fuchu situation. 


As to the individual technicians supplied under the Melpar 
and EMR contracts, our investigation showed a few in- 
stances where the power of selection, through approval of 
a replacement, or the power of removal, through the per- 
formance evaluation process, was exercised. These excep- 
tions, however, are at best only indications of the retention 
of the power to appoint or control the selection of the em- 
ployees supplied. Another such indicator is the retention 
at Goddard of a substantial portion of the contractors’ 
workforce. 


Our investigation which was not exhaustive on the point 
shows that at least 40 percent of the Melpar and many of 
the EMR employees working at Goddard were holdovers 
from previous contractors. When this high incidence of 
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retention is viewed in the light of the contract ‘‘change 
over’? clauses, it is patent that the clauses operate to retain 
at Goddard a substantial number of ‘personnel experi- 
enced in the work provided herein’? without regard to any 
meaningful exercise of choice by the contractor involved. 


Three things seem clear from our review of these contract 
operations: (1) Goddard officials retain the power to select 
key personnel; (2) Federal positions have been created and 
are occupied by econtractor-supplied personnel, and (3) the 
retention of a substantial number of employees in continu- 
ing positions at Goddard under different contractors ne- 
gates any real selection of these individuals by the con- 
tractor. 


Viewed in the light most favorable to NASA, we are at the 
very least confronted with a situation which has resulted in 
a delegation to a private corporation of the right to select 
necessary personnel to perform the functions of the agency. 
Under 5 U.S.C. 302, this authority may be delegated only to 
<<sybordinate officials’ of the agency. Cf. 22 Comp. Gen. 
700. 


NASA has no legal authority to contract for personal serv- 
ices without regard to the personnel laws. 


Congress has enacted various laws to govern the acquisi- 
tion, maintenance, and severance of the employer-employee 
relationship between a Federal agency and an individual 
(see title 5, United States Code). These laws apply unless 
a clear exception can be found in some other statute or 
other legal authority. For example, see 25 Op. Atty. Gen. 
341; 26 id. 363, 502; and 27 id. 95 for the necessity of clear 
and affirmative language indicative of the intention of Con- 
gress to create an exception from the laws relating to ap- 
pointment. 


We have found no authority under which NASA is author- 
ized to contract for personal services without regard to the 
Code of Personnel Laws. The statutes cited by NASA do 
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not confer a specific exception or other authority. A brief 
discussion of each will suffice to show this. 


The McNamara-O’Hara Service Contract Act of 1965 (79 
Stat. 1034, 41 U.S.C. 351-357). ‘This statute requires that 
certain provisions be contained in every contract entered 
into by the United States, the principal purpose of which is 
to furnish services through the use of service employees. 
This statute does not authorize any agency to enter into 
this type of contract; the agency must first have the au- 
thority by virtue of some other statute before the terms of 
the Service Contract Act become applicable. 


Sections 102(c) and 203(b) (5) of the National Aeronautics 
& Space Act of 1958 (42 U.S.C. 2451(c) and 2473(b)(5)). 
These sections direct NASA to conduct its activities so as 
to obtain the most effective utilization of the scientific and 
engineering resources of the United States and to enter 
into and perform contracts or other transactions that may 
be necessary in the conduct of its work. We do not dispute 
the fact that NASA has authority to contract. This lan- 
guage, however, is not the clear and affirmative language 
that is required to create an exception from the personnel 
laws which would authorize the contracts under review. 
This is obvious when they are read in part materia. Sec- 
tion 2473(b) of 42 U.S.C., also specifically provides (§ 2473 
(b)(2)) that NASA’s employees be appointed in accord- 
ance with the civil service laws and their compensation fixed 
in accordance with the Classification Act of 1949. The same 
subsection authorizes the appointment of not more than 425 
of the scientific, engineering, and administrative personnel 
of the Administration ‘‘without regard to such laws’’. 
Paragraph 9 of the same subsection (§ 2473(b)(9)) author- 
izes NASA to obtain services ‘‘as authorized by section 55a 
of title 5’? (which authorizes the procurement of temporary 
or intermittent services of experts or consultants by con- 
tract without regard to the civil service and classification 
laws). Hence, two conclusions are obvious. One is that 
when Congress wanted NASA to have exceptions from the 
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ceptions in clear and unam iguous language; the other is 
that the provision cited by NASA as authority is not such 


a clear and unambiguous exception. 


Section 1(d) of the NASA Authorization Act, 1966 (P.L. 89- 
53), provides in part as follows: 


(2) ... maintenance and operation of facilities, and 
support services contracts may be entered into under 
the ‘Administrative operations’ appropriation for peri- 
ods not in excess of twelve months beginning at any 
time during the fiscal year.” 


The Independent Offices Appropriation Act of 1966 (PL. 
9-128) provides in pertinent part: 
“That contracts may be entered into under this appro- 
priation for maintenance and operation of facilities, 
and for other services, to be provided during the next 
fiscal year.”’ 


The language of both of these provisions is clear that the 
intention was to authorize the continuation of contracts 
beyond the close of one fiscal year into another fiscal year. 
Even though support services contracts are specifically 
mentioned, the language is clearly not an authorization to 
enter into personal service contracts of the type under 
review. That authority, if it exists, must be found else- 
where. 


Another statute mentioned by NASA, 10 U.S.C. 2304(a), 
authorizes NASA and the military departments to negoti- 
ate contracts without advertising if ‘‘(4) the purchase or 
contract is for personal or professional services.” This 
is an exception from the advertising requirements. 
provisions have never been considered an authorization 
to contract for personal services without regard to the 
personnel laws. Indeed, the opposite has been long estab- 
lished. See, e.g. 30 Comp.Gen. 490. 


347 


Burean of the Budget Circular No. A-76 expresses the Gov- 
ernment’s general policy of relying on the private enter- 
prise system to supply its needs. The same circular, how- 
ever, states that it is not to be used as authority to enter 
into contracts if such authority does not otherwise exist. 
We interpret the reference to this circular by NASA’s Gen- 
eral Counsel to suggest only policy support for its con- 
tracting practices. Clearly this circular is not and could 
not constitute authority to contract in derogation of 
statutes. 


NASA has, therefore, cited no authority to us and we have 
been unable to find any which would authorize procurement 
of personnel by contracts such as those under review. 


I. Concuvsions 


A. The Contracts Under Review Are Unauthorized, When 
Judged by the Criteria 


Our insistence upon scrupulous observance of the personnel 
laws is, in a sense, premised upon the same fundamental 
principle edified in United States v. Mississippi Valley 
Generating Co., 364 U.S. 520 (1961) : 


‘<.. The moral principle upon which the statute [18 
U.S.C. 434] is based has its foundation in the Biblical 
admonition that no man may serve two masters, Matt. 
6:24, a maxim which is especially pertinent if one of 
the masters happens to be economic self-interest .. . .”’ 
(At page 549.) 


The same notion inheres in the decisions of the Comptroller 
General regarding those ‘‘personal services’’ which cannot 
be contracted out. Although there is considerable diversity 
in the factual characteristics of the ‘“personal service’’ de- 
terminations by the Comptroller General, the consistency in 
orientation of these decisions which span more than a cen- 
tary and involve the question in varying legal and historical 
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aspects, is truly remarkable. The stare decisis of these de- 
cisions, if there be one, is that they require strice adherence 
to the requirements for procuring Federal employees pre- 
scribed by the Congress in the personnel laws. 


The thrust of the Comptroller General’s interest is, of 
course, fiscal accountability, whereas, that of the Civil 
Service Commission is the over-all integrity of the person- 
nel systems as more fully explained im Appendix A. Both, 
however, are true to the principle inherent in our consti- 
tutional form of government that the essential functions 
of Government and the employment of individuals required 
to perform these functions are a responsibility which can- 
not be delegated to private interests. 


The clear impact of our findings under the three criteria 
when viewed in total perspective is that support technicians 
supplied by Melpar and EMR have been placed in a rela- 
tionship with the Government which is tantamount to an 
employer-employee relationship. Realistically viewed, the 


contracts result in the procurement of personnel in viola- 
tion of the requirements and policies of the personnel laws 
as administered by the Commission. Such practices have 
an adverse effect upon the civil service system as more 
fully explained in Appendix A and detract from sound 
manpower utilization practices and objectives within the 
Executive Branch.” 


B. Contracts Under Review Do Not Conform to Exec- 
utive Branch Policy as Prescribed in Bureau of Budget 
Circular No. A-76. 


There are a wide range of activities of an industrial and 
commercial nature which agencies lawfully undertake and 
which are subject to being contracted out in conformity 


7 The potential liability upon the retirement fund for service claims by 
contractor employees, many of whom have some Federal service, is not defi- 
nitely known but is estimated to be substantial. 
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with existing policy directive, Bureau of Budget Circular 
No. A-76, Revised August 30, 1967. The circular applies 
to ‘“‘commercial and industrial products and services used 
by executive agencies,’’ but emphasizes that it is not an 
authority to contract, will not be ‘‘used to justify departure 
from any law or regulation, including regulations of the 
Civl Service Commission or other appropriate authority, 
nor Will it be used for the purpose of avoiding established 
salary or personnel limitations.”? (Sec. 4(a)) 


This policy directive recognizes a limit on the character 
of services that can be contracted out in expressly provid- 
ing that it: 


“<Does not alter existing requirements that executive 
agencies will perform for themselves those basic func- 
tions of management which they must perform in order 
to retain essential control over the conduct of their 
programs. These functions include selection and direc- 
tion of Government employees, assignment of organi- 


zational responsibilities, planning of programs, estab- 
lishment of performance goal and priorities, and eval- 
uation of performance.’’ 


Whether contracts for services depart from civil service 
laws or the regulations of the Civil Service Commission 
is a matter for determination by the Civil Service Commis- 
sion. Having concluded that the contracts in question are 
in violation of these laws, it follows that they also trans- 
gress the policy prescribed for the Executive Branch. 


C. The Cwil Service System Can Supply the 
Necessary Personnel 


Our investigation showed that in June 1967, there were 
approximately 2500 contractor employees serving at God- 
dard which included those supplied by the contracts under 
review. Specific information in terms of the number of 
people working in any one position or in any one group of 
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positions was not obtainable. It was, however, determined 
that the majority of contractor employees provide trades, 
labor, and technical support services and that relatively 
few are physical scientists and engineers. 


Trades and labor positions filled by contractor employees 
included cement masons, laborers, welders, carpenters, 
mechanics, warehousemen, bricklayers, etc. 


Technical support positions filled by contractor employees 
included electronic technicians, electronic assemblers, and 
laboratory technicians. 


The number of physical scientists and engineers serving 
on contract at Goddard is relatively small. The vast ma- 
jority of such individuals are civil servants. 


Programmers and statistician services are provided by 
both civil servants and contractor employees. There is 
examination coverage for these positions although appli- 
cant shortages do exist. 


Our inspection establishes that generally there are in 
fact civil service employees at Goddard who do the same 
type of work that contract employees do. 


Our Bureau of Recruiting and Examining, after a review 
of this matter, reports: 


“Generally, we either have or could readily provide 
examination coverage for the kinds of positions we have 
been able to identify as occupied by contractor em- 
ployees. 


“Generally, the labor market situation for skilled 
tradesmen, and technical and professional personnel 
is such that all agencies in the Washington area are 
required to take positive recruitment action in order 
to meet their staffing needs. The same situation would 
apply to Goddard in the event that positions now 
occupied by contractor employees are converted to 
Civil Service positions. 
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‘‘With aggressive recruiting by the Goddard operating 
and personnel officials, we see no reason why the 
Civil Service examining system cannot supply God- 
dard with the kind of people now working there under 
contract.’’ 


D. Corrective action required 


We are advised by NASA that it plans to rectify all vio- 
lations and that if they cannot be remedied consistent with 
the intended independent contractor status of Melpar and 
EMR, all necessary action will be undertaken to have the 
involved functions performed by civil service employees. 
We are assured by NASA officials that personnel ceilings 
are not the causes of the contracting practices under re- 
view, and are informed by the Bureau of the Budget that 
additional ceiling can be provided to NASA where con- 
version is necessary. In the absence of specific legislative 
authority to continue the contracts under review, we are 
of the view that orderly termination or conversion is 
required. 


NASA advises that it is undertaking a ‘‘broad study of 
its support service contracts to evaluate the basis for 
decisions to contract out, to evaluate the administration 
of the contract [sic] to assure they conform with sound 
management practice and applicable statute, and to assure 
that the costs of such are carefully considered as an im- 
portant factor in determining the best means for providing 
the services required.”’ 


The Commission has been invited to participate in this 
study and stands ready to afford whatever assistance NASA 
desires. It appears, however, that contracting practices 
identical or similar to those under review are widespread, 
and are having an increasingly significant impact upon 
personnel practices and policies in the Executive branch. 
The Commission deems it essential for the guidance of 
all agencies therefore to now set forth those elements 
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which we believe result in unauthorized contracts or con- 
tract personnel practices which offend the requirements 
and purposes of the personnel laws. 


In so doing, we must emphasize that our responsibilities 
do not allow nice distinctions as to technical legality of 
contracts balancing and weighing the myriad of factors, 
conditions and circumstances in each particular case. We 
must, of necessity, lay down general guides and ask their 
observance by the agencies. 


In the absence of clear legislation expressly authorizing 
the procurement of personnel to perform the regular func- 
tions of agencies without regard to the personnel laws 
we must insist on scrupulous adherence to those laws and 
the policies they embody. Accordingly, contracts which, 
when realistically viewed, contain all the following elements, 
each to any substantial degree, either in the terms of the 
contract, or in its performance, constitute the procurement 
of personal services proscribed by the personnel laws. 


—Performance on-site 


—Principal tools and equipment furnished by the Govern- 
ment 


—Services are applied directly to integral effort of agen- 
cies or an organizational subpart in furtherance of as- 
signed function or mission 


—Comparable services, meeting comparable needs, are 
performed in the same or similar agencies using civil 
service personnel 


—The need for the type of service provided can reasonably 
be expected to last beyond one year 
—The inherent nature of the service, or the manner in 
which it is provided reasonably requires directly or 
indirectly, Government direction or supervision of con- 
tractor employees in order: 
—tTo adequately protect the Government’s interest or 


—tTo retain control of the function involved, or 
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—To retain full personal responsibility for the func- 
tion supported in a duly authorized Federal officer 
or employee. 


Applying these standards, the contracts under review and 
all like them are proscribed unless an agency possesses 
a specific exception from the personnel laws to procure 
personal services by contract. 


THE PERSONNEL LAWS AS AN EXPRESSION 
OF NATIONAL POLICY 


‘©All officers of the Government, from the highest to 
the lowest, are creatures of the law and are bound to 
obey it. 


“Tt is the only supreme power in our system of govern- 
ment, and every man who by accepting office part- 
ticipates in its functions is only the more strongly 
bound to submit to the supremacy, and to observe the 
limitations which it imposes upon the exercise of the 
authority which it gives.”? United States v. Lee, 106 
US. 196, 220, 1 S.Ct. 240, 27 L.Ed. 171 (1882) 


“No department of the government has any other 
powers than those thus delegated to it by the people,”’ 
Hepburn v. Griswold, 75 U.S. 8 (Wall.) 603 (1869). 


In a government of delegated powers, where public office 

is a public trust, the authority to discharge official re- 
' sponsibilities reposes only in those persons duly appointed 
and vested by law with an office or employment. It is 
axiomatic that official authority can be delegated only to 
those properly appointed to exercise it. The Federal 
civilian service of the executive branch is in this aspect 
the personification of government by law; it is through the 
exercise of the powers of public office by Federal em- 
ployees that the process of self-government is executed. 
The personnel systems prescribed by Congressional and 
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Presidential authority constitute the exclusive methods of 
staffing this civilian service; of investing private persons 
with public authority. 


The power to create Federal positions outside the civil 
service and personnel laws cannot therefore be implied; 
it exists only if expressly provided by the Congress. For 
a properly appointed official to create a relationship that by 
law must be regarded as an employer-employee relation- 
ship, in derogation of the laws and regulations controlling 
Federal employment is ultra vires. To the extent the 
exercise of official authority and responsibility is in actual 
practice delegated through such acts to private persons 
or corporations, there is an unlawful delegation or an 
abdication. To the extent such acts contravene the specific 
requirements of the civil service laws they are illegal. 


Consistent with the genius of our government, the per- 
sonnel and related statutes embody certain essential prin- 
ciples which must be observed if our concept of democracy 
is to be preserved. 


Without express statutory authority a government agency 
cannot accept donated services from an individual, even 
if freely given. A contrary rule of law would provide the 
seeds of tyranny and chicanery. Conversely, a Federal 
employee cannot accept any supplementation of salary from 
private interests? To permit this would be to compromise 
integrity. A Federal employee cannot perform any service 
other than that for which his salary is appropriated by the 
Congress. To allow otherwise would permit unauthorized 
expenditures of public funds and confound accountability.* 


Consistent with the notion that ours is a government of the 
people and by the people, the opportunity to gain public 
employment must be open to all—without regard to race, 
religon, color, national origin or political affihation. 


Consistent with the notion of a government for the people, 
only those whose character, fitness, and loyalty* are con- 
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sidered worthy of a public trust are deemed suitable, and 
only those willing to accept, under oath, the responsibilities 
of public service are appointed. Limitations imposed by 
law upon the individual’s right to strike,® political ac- 
tivity,7 and conflicting interests® are strict but essential 
appurtenances to public office. 


The classification law requires that governmental duties 
and responsibilities be identified and grouped into discrete 
positions, that positions be classified and that compensation 
be allotted on the principle of equal pay for equal work. 
The entitlement to a certain level of pay, to employee bene- 
fits, the evaluation of employee performance, accountability 
for public funds, government liability to third parties, 
employer-employee rights and obligations, and the ulti- 
mate legality of official acts are all affected by compliance or 
lack of compliance with the civil service and personnel 
laws.® 


In addition, certain national policies of inherent social 
value are prescribed in the personnel laws. That honorable 
service in the armed forces of the United States deserves 
recognition through veterans preference is one such policy.”° 
Nondiscrimination on the basis of race, creed, color, sex, 
national origin,” or politics is another. Official recog- 
nition and dealing with employee organizations conditioned 
upon a no-strike pledge is another.* And economic security 
through retirement annuities for service or disability™ 
is yet another. 


It is these principles and policies that are disserved when 
personnel are unlawfully procured by means of contract 
to perform duties under circumstances that must under 
law be regarded as creating an employer-employee re- 
lationship with the government. This is particularly acute 
where the contractor supplies personnel who work on 
government premises, use government equipment, and are 
interspersed with and directed by civil service employees. 
There is, in such situations, an ‘cinterface’? between the 
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contractor’s personnel system and all facets of the civil 
service system which is abrasive to employee morale, 
erosive of civil service laws and policies and destructive of 
efficiency and sound management. 


For example, the Government and private employer alike 
Imow the evils of nepotism, personal favoritism, and pa- 
tronage, and the perils of incompetence. The civil service 
system has met this problem with the competitive ex- 
amining process. This process has stood the test of time 
and has been effective for a myriad of occupations in all 
types of labor markets. <A civil service examination rating 
is accepted as evidence of competence by private and public 
employers alike. 


Contractors may also examine their job applicants but the 
quality of such examinations vary widely. Some of the 
contracts we have examined call for personal ‘‘competent to 
perform the work,”’ or for ‘‘qualified”’ personnel. Stand- 
ing alone, such standards are not especially meaningful. 
Where qualifications standards are prescribed in contracts 


we find they are invariably civil service standards, some- 
times slightly modified for the occasion. In our review of 
operations under contracts over the past two years, we 
often find in occupation after occupation, where both civil 
service and contractor employees are involved, that the 
assignments given civil service employees are the more 
responsible and difficult and require the greater skill. 


In the matter of pay, such as incremental increases for su- 
perior performance,” time in grade,'* and promotion prac- 
tices, the use of contractor personnel sets up counter- 
vailing forces at the work site that derogate civil service 
objectives. Federal pay rates in the General Schedule are 
predicated on position classification principles. They are 
interrelated to provide orderly progression from one grade 
to another and designed to provide in-grade increases for 
performance at a satisfactory level of competence for 
periods of one year or longer.” Although comparable 
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pay with the private sector is the policy,?* Congressional 
action in prescribing General Schedule rates has resulted in 
compression at the higher levels, so that pay in the lower 
grades is comparable, and pay in the higher grades lower, 
than for private enterprise. Oash incentives are awarded 
only for special individual or group achievements.” <A 
minimum of one year must be served in grade before a 
regular promotion can be made to a higher grade. Wage 
board employees’ rates are set at levels equal to average 
prevailing rates for the same level of skills in private 
industry in the area involved." A wage board employee 
must be hired and compensated at established rates. 


These compensation requirements of the public service do 
not necessarily bind the private contractor’s pay, bonus, 
or promotion policies. For essentially the same work, 
performed under the same conditions, for the same govern- 
ment, a contractor and civil service employee of comparable 
skill and proficiency may be compensated and promoted 
at substantially disparate rates. Both, however, are paid 
by the Government, one directly, the other indirectly. 


Overtime work and pay levels are also prescribed by law 
for the civil servant? but subject only to individual con- 
tractor policies for the contractor employee. These on- 
the-job condition lead to justifiable as well as fancied rea- 
sons for employee dissatisfaction. The disadvantage from 
the civil servant’s perspective is often apparent. Where 
this is so, morale is depressed, motivation is dulled, per- 
formance is affected, and in the end the ability of the civil 
service to function efficiently and effectively is diminished. 


Another adverse ramification of these disparities is that 
the Government is in reality generating its own competi- 
tion for scarce skills. The esoterics of space science and 
technology, for example, are the results of a national com- 
mitment to explore space. There is but one ultimate con- 
sumer and one ultimate beneficiary of this effort—the 
public. 
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For the Government to bid for shortage category per- 
sonnel against personal service contractors is highly ob- 
structive to the civil service system and contrary to sound 
manpower utilization practices. It is apparent in many 
eases that the contractor employees who possess thesé 
scarce skills are employed, or become subcontractors to 
the contractor, solely for the purpose of having their 
services sold to the Government. In these situations, the 
contractor who provides solely personal services is ac- 
tually substituted by a contracting officer for the civil 
service system. The net effect, as has been established by 
General Accounting Office audits, may well be higher cost 
to the Government for services which should have been, and 
could have been, provided by regularly appointed Federal 
employees. 


These comparisons, founded upon our investigations of con- 
tracting practices at several Government agencies, can be 
shown with the same adverse impact upon the civil service 
system across the broad spectrum of personnel administra- 


tion. There are similar disparities between the civil serv- 
ice and contractor employees in the entitlement to, and use 
of, leave for vacation,“ sickness,™* military service,” jury 
duty,* voting” blood donation, and family deaths; in 
compensation for on-the-job injuries”; in retirement bene- 
fits for disability and old age”; in group life and health 
insurance benefits*?; in travel and relocation allowances”; 
in training and development opportunities*; and in the 
rights and entitlements to inventions, patents, and the 
use of new technology™, among others. 


The extent of these disparities is magnified by the obliga- 
tions imposed by law and regulation upon the Federal em- 
ployee. Unlike his counterpart employed by a contractor, 
the civil servant must proclaim his loyalty to our constitu- 
tional form of government,™ under oath. His conduct is cir- 
cumscribed by strict rules of ethics, preseribed by Execu- 
tive order® and Congressional resolution® and special 
provisions of the civil and criminal laws relating to brib- 
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ery,” graft,** conflicts of interest,®* partisan political ac- 
tivity and fund raising, misuse or destruction of govern- 
ment property and records,*' habitual use of intoxicants, 
agency for a foreign principal,“ and the right to strike, 
among others. 


We must also consider the impact upon employee loyalty. 
An employee’s loyalty to his employer, be it Government 
or pivate enterprise, is essential for efficiency of operations 
and for protection of the employee’s interests. One sur- 
mises from our investigations that some contractor em- 
ployees are sorely perplexed as to where their loyalties 
should lie—with the original contractor who hired them, the 
successor contractor that presently pays them, the future 
contractor that may hire or fire them, or the civil service 
supervisor in the unit in which they serve. 


Civil service training, career development and merit pro- 
motion programs are incentives to motivate the employee 
to improve his skills, to enlarge his capabilities, and to 
adopt a public service career. These programs are mu- 
tually beneficial; the employee gains new capabilities and 
the Government benefits by the retention of a skilled and 
experienced career civil servant. The training of con- 
tractor employees on the other hand is often at Govern- 
ment request and either directly or indirectly at govern- 
ment expense. The government is not assured, however, 
of any continuing benefit from this investment. 


Closely related to employee loyalty and morals is the 
matter of performance evaluation. Performance evalua- 
tion at best is a difficult, sensitive undertaking; however, 
where civil service and contractor employees are inter- 
mixed on the job, it becomes exceedingly difficult, if not 
impossible. This is particularly true where a contractor 
employee may be replaced by a civil service employee, or 
vice versa, on a particular task assignment prior to its 
completion. 
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As to on-the-job performance of the contractor employee, 
Government managers, have advised in the past that they 
could get an unsatisfactory contractor employee off the 
job in 24 hours. However, we are cited one example where 
separation was delayed three months and accomplished 
through the quarterly evaluation for determination of 
the incentive award fee. Presumably at this point, the 
contractor was informed that the ‘‘end product’’ e.g., 
the employee’s services, were unsatisfactory. 


Lastly, the furtherance of national policies through the 
civil service system may be compromised by unauthorized 
contracts for personal services. For example in the 
Veterans Preference Act, now codified in title 5, United 
States Code, Congress has provided an absolute preference 
to veterans for positions of guards, elevator operators 
and custodians in the competitive service as long as pref- 
erence eligibles are available.“ And what of the policy 
objectives served by the statutory restrictions on partisan 
political activity by Federal employees and the prohibitions 
against the right to strike? By what authority does an 
administrative officer, perhaps even a minor one, decide 
in the course of contracting for personal services that 
veterans shall not be accorded preference for custodial 
jobs; or that what is tantamount to Federal employee 
status can be conferred without the concurrent obligations 
to refrain from exercising the right to strike, or to avoid 
pernicious political activity? 

There is clear recognition of the national policy embodied 
in the personnel laws in BOB Directive A-76, which pre- 
scribes contracting policy for the Executive branch. This 
policy directive explicitly negates any intent to alter exist- 
ing authorities, or to justify departure from any law or 
regulation of the Civil Service Commission, or to avoid 
established salary or personnel limitations. Contracts for 
personal services which in fact and in law do depart from 
civil service laws and regulations, are accordingly in viola- 
tion of this policy. 
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That an agency or management official may consider the 
requirements of the civil service laws and policies difficult 
or tedious in application is no justification for turning the 
hiring and management of personnel over to a contractor. 


The foregoing findings and conclusions have been distilled 
from Commission experience and constitute the basis of the 
Commission’s concern in the matter of contract practices. 
There is no intent or purpose to reflect adversely upon the 
performance or capability of any contractor or upon the 
unparalleled contribution of private enterprise to Govern- 
ment programs. 


It is, however, considered necessary for the full discharge 
of the Civil Service Commission’s duties and responsibili- 
ties as the central staff agency for civilian personnel, to 
clarify and amplify the legal, policy, and factual basis upon 
which contracts for personal services are proscribed under 
the national policy expressed in the civil service laws. 
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Exhibit E to the Complaint 
Received December 12, 1967 


NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
WASHINGTON, D. c. 20546 


Dee. 12, 1967 


In Reply to: BPM 

Mr. John F. Griner, National President 
American Federation of Government Employees 
400 First Street, N. W. 

Washington, D. C. 20001 


Dear Mr. Griner: 


This refers to your telegram of December 4, 1967 to Mr. 
James E. Webb, Administrator of NASA, regarding pos- 
sibility of delaying reduction-in-force at NASA George Cc. 
Marshall Space Flight Center, Huntsville, Alabama. 


‘As we have indicated in our several discussions with you 
and Mr. Scanlan of your office, the recent action by Con- 
gress reduced NASA’s appropriations requiring @ number 
of measures to reduce costs. Included in these Congres- 
sional actions was a reduction in NASA’s Administrative 
Operations Appropriation which necessitates a reduction in 
Civil Service personnel. However, as you know we will be 
effecting a good part of our personnel reductions through 
attrition. It is painful but necessary in some instances to 
use reduction-in-force procedures. In order to effect the 
economies required we must begin these as early as possible. 
Unfortunately, therefore, we have no alternative and must 
issue the advance notices of the reduction-in-force at this 
time. However, we would be pleased to meet with you 
in order to discuss further details of these actions. 


We sincerely regret the adverse consequences which some 
of our employees may be required to face. In order to mini- 
mize these consequences, NASA has established an out- 
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placement program to assist affected employees in obtain- 
ing other Federal or non-Federal positions. 


We are sorry that we are unable to furnish you a more 
favorable reply. 


Sincerely yours, 
Grove WEBSTER 


Grove Webster 
Director of Personnel 
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Point I: The District Court erred by dismissing the 
complaint on the ground it had no jurisdiction 
to entertain an action for declaratory judgment 
and injunctive relief with regard to NASA’s al- 
leged breach of its collective bargaining agree- 
ment with appellant, Lodge 1858 


Point II: The complaint here, based on the collective 
bargaining contract and NASA’s violation of 
federal statutes, and breach of the President’s 
and its own regulations, is not barred by this 
Court’s decisions in Postal Union v. Gronouskt 
and NAIRE v. Dillon 


Point III: In this case, wherein 598 of the 764 pro- 
posed reductions-in-force were admittedly un- 
lawful and were voluntarily cancelled and 
wherein the Civil Service Commission has con- 
tinuously taken the position it has no jurisdic- 
tion to determine the legal issues raised by the 
complaint upon individual appellants’ admin- 
istrative appeals, the District Court erred by 
dismissing the complaint and vacating the Pre- 
liminary Injunction until the individual appel- 
lants exhausted their fruitless remedies before 
the Commission 


Point IV: The District Court erroneously granted 
the intervention of National Council of Technical 
Service Industries 
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On Appeal From a Judgment of the United States District 
Court for the District of Columbia 


BRIEF ON BEHALF OF APPELLANTS 


QUESTIONS PRESENTED 


1. Did the District Court err when it ruled ‘‘there is no 
such thing as a collective bargaining agreement between a 
union and a Government department that is binding”’; and 
that the courts in the federal system are powerless to en- 
force collective bargaining contracts between federal agen- 
cies and federal employee unions? 
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9. Is there any real difference in purpose, scope, sub- 
stance, form or effect between the collective bargaining 
agreement in this case and those in private industry which 
are regularly enforced by federal courts as a matter of pub- 
lic policy and pursuant to a long line of decisions of the 
Supreme Court so directing? 


3. Is the complaint in this case, based on a written collec- 
tive bargaining contract between the National Aeronautics 
and Space Administration and appellant Lodge 1858, and 
upon NASA’s violation of federal statutes and breach of 
the President’s and its own regulations, barred by this 
Court’s decisions in Manhattan-Bronx Postal Union v. Gro- 
nouski and National Association of Internal Revenue Em- 
ployees v. Dillon? 


4. Did the District Court err by dismissing the complaint 
in this action until the individual appellants exhaust their 
administrative remedies before the Civil Service Commis- 
sion in a case wherein, after the complaint was filed, NASA 
and the Commission conceded that 598 of the 764 proposed 
reductions-in-force were tainted by NASA’s improper serv- 
ice contract operations and should be cancelled as a matter 
of law, and wherein the Commission has continuously taken 
the position it has no jurisdiction administratively to deter- 
mine the legal issues raised by the complaint? : 


5. Did the District Court err by granting the intervention 
of National Council of Technical Service Industries? 


THE FACTS 


This appeal stems from a judgment of the District Court 
(Judge Holtzoff), dated April 23, 1968. The District Court, 
after granting a Preliminary Injunction herein pursuant 
to which 598 of the alleged 764 illegal federal civil service 
employee reduction-in-force actions here involved were 
voluntarily and permanently cancelled by the appellees, 
suddenly reversed the logic and reasoning which sup- 


__ This case has not previously __ 
been before this Court. 
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ported the Court’s initial ruling, summarily vacated the 
Preliminary Injunction previously granted, and dismissed 
_ the complaint as to the remaining 166 personnel actions 
which were alleged to be tainted with the same illegality 
as those voluntarily cancelled by the appellees. 


As set forth hereinbelow, appellants verily believe that 
the District Court’s said judgment is erroneous and wrong. 
It does violence to an existing collective bargaining agree- 
ment between appellant Lodge 1858 of the American Fed- 
eration of Government Employees and the National Aero- 
nautics and Space Administration. And, it has deprived 
approximately 166 federal employees of fair and equal 
treatment under the federal civil service laws. Indeed, 
the said judgment actually permitted the two defendant 
federal agencies, already subject to the aforementioned 
Preliminary Injunction, to dispose of all the justiciable 
issues in this case and to gain summary dismissal of the 
complaint against them through the simple, but wholly un- 
just device, of unilaterally, arbitrarily and hastily making 
an agreement between themselves as to which of the 764 
federal employees involved in the unlawful RIF action 
would be retained in their positions and which would 
nevertheless still be separated or demoted—a device, by 
the way, which enabled the National Aeronautics and Space 
Administration capriciously to discriminate against the 
individual plaintiffs who had the courage to challenge their 
employer’s unlawful procedures in the first place. 


This appeal, therefore, presents questions of great im- 
portance to appellants in this case and to federal civil 
service employees generally. Appellants thus pray that 
this Court, after patiently, fairly and carefully reviewing 
the record herein, will reverse the judgment of the District 


Court and remand this action for further proceedings and 
judgment on the merits. 


The basic facts out of which this case arose are as 
follows: In 1958, Congress created and established the 
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National Aeronautics and Space Administration (NASA) 
and directed NASA to plan, direct and conduct aeronautical 
and space activities for the Federal Government (J.A. 7).” 
Congress authorized NASA “‘to appoint and fix the com- 
pensation of such officers and employees as may be neces- 
sary to carry out such functions”’ ; but Congress specifically 
provided in the NASA statute that, with very limited 
exceptions not here relevant, “Such officers and employees 
shall be appointed in accordance with the civil service laws 
and their compensation fixed in accordance with the Classi- 
fication Act of 1949...’ (J.-A. 7, 42 U.S.C. § 2473 
(b) (2)). 


Congress in the 1958 NASA statute also expressly di- 
rected the Administrator of NASA to file annual reports 
with the Congress setting forth precisely how NASA was 
performing and adhering to the said personnel requirements 
and restrictions of the Act (J.A. 7). 


Thereafter, in 1960, NASA established and commenced 
to operate, as one of its functions under the 1958 Act, 
the George C. Marshall Space Flight Center at Huntsville, 
Alabama (J.A. 7, 9). In compliance with the aforemen- 
tioned provisions of the 1958 NASA statute, NASA pro- 
ceeded to fill most of the positions of employment in its 
offices, laboratories, warehouses and facilities at the said 
Center with civil service employees of the United States, 
appointed in accordance with the Civil Service laws which 
govern and control the appointment, compensation and 
employment rights, benefits and obligations of federal em- 
ployees (J.-A. 8). In July, 1960, for example, 4,600 civil 
service employees were so employed at the Center (J.A. 
59). 


Prior to 1960, the facilities at the NASA Center in 
Huntsville had been operated by the Army’s Ballistic 


— 


1Bee 42 U.S.C. 2472, 2473. 
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Missile Agency (J.A. 8, 59). Accordingly, when NASS~ 
assumed control of the Center in 1960 and the work that 
was then underway, it retained a relatively small comple- 
ment of non-civil service (private contractor) employees 
who had been working for the Army (J.-A. 8). In July, 
1960, these non-civil service contractor employees numbered 
approximately 1,000 (J.A. 59). 


Thereafter, and approximately two or three years later, 
NASA began very substantially to deviate from and ignore 
those Congressional directives and policies which required 
it to fill jobs at the new Marshall Space Center with federal 
civil service employees (J.-A. 8). By alleging that it re- 
quired the services of additional large numbers of ““tem- 
porary employees’’ to meet unusual, urgent, temporary 
‘“peak workloads”’, NASA adopted the policy of soliciting 
and making ‘‘personnel support contracts’? with private 
business corporations. Some of the contractors thus s0- 
licited by NASA were large, nationally prominent com- 

‘panies; others were relatively small companies, locally 
and suddenly organized or expanded in the Huntsville area 
itself solely for the purpose of entering into personnel 
contracts with the Government (J.A. 8, 9). Under the 
contracts made with NASA, those corporations received 

‘large fees and other very substantial and unusual profits 
simply to recruit and provide for employment at the 
Center clerical workers, blue collar tradesmen (mechanics, 
sheet metal workers, carpenters, plumbers, welders and 
the like), technicians, professional employees, guards, 
chauffeurs, truck drivers, etc—i.e. employees NASA could 
have obtained for employment at the Center just as readily 
and far less expensively directly through the regular pro- 
cedures of the federal Civil Service laws and in accordance 
with the Congressional directives contained in the 1958 
NASA statute (JA. 8, 9). 


In fact, during the period from 1960 through 1964, the 
number of non-civil service contractor employees obtained 
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by NASA under private personnel “‘support contracts’’ at 
the Center grew from approximately 1,000 to 6,421, i.e. an 
increase of almost 600 per cent, while the number of civil 
service employees at the Center was increased by less than 
60 per cent over the 4,600 originally employed in 1960 
(R. 60). 


Under the terms of these so-called “‘support contracts’’ 
and in actual practice, none of the employees recruited 
and assigned to work at the Marshall Center by the 
various private personnel contractors were required to 
be appointed or employed in accordance with the Civil 
Service laws of the United States and none were so em- 
ployed (J.A. 9). Nevertheless, these contractor-employees 
were assigned by NASA to work in offices, laboratories, 
warehouses, vehicles and work shops at the Marshall 
Center side-by-side and in direct job competition with Fed- 
eral civil service employees of the United States (JA. 9). 
Tn fact, they were, in almost all cases, assigned to perform 
work which was identical or substantially identical to that 
simultaneously performed by federal civil service em- 
ployees (J.A.9). In almost all instances, NASA, at its own 
expense, provided these contractor-employees with all of 
the tools and equipment they required to perform their 
duties at the Center right down to such basic items as 
desks, paper and pencils (J.A. 9). And, of course, all 
such contractor-employees worked hand-in-hand with fed- 
eral civil service employees at the Center to perform work 
exclusively for NASA and to accomplish the tasks and 
functions which had been assigned to NASA under the 1958 
statute by the Congress (J.A. 9). Indeed, in all instances, 
the work of the said federal civil service employees and 
private contractor-employees was actually subject to the 
same common direction, control and supervision of U.S. 
Government supervisors at the Center; and in each job 
occupation, all worked the same shifts and were subject to 
identical working conditions (J.A. 9). 
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NASA’s contract policies in violation of the 1958 NASA 
statute and of the civil service laws of the United States 
reached such proportions by the end of 1966 that— 


(1) NASA had separate contracts with no less than 12 
personnel contractors, the main function of each being to 
furnish non civil service employees to perform regular 
day-to-day work at the Center im direct competition and 
side-by-side with federal civil service employees. All of 
these contracts were ‘‘cost plus award fee contracts’’, and 
they involved a total cost to the Center of approximately 
$70,000,000 per year (J.A. 11, 12); 


(2) All guard positions at the Center, originally filled 
exclusively by civil service employees, were entirely filled 
by contractor employees, in spite of the fact that Congress 
had specifically provided (at 5 U.S.C. 3310) that competi- 
tion for ‘‘guard positions’’ shall always be “restricted to 
veterans preference eligibles” (J.A. 12); 


(3) All truck driver and chauffeur positions, originally 
filled by civil service employees, were completely filled by 
contractor employees (J.A. 12); 


(4) Contractor employees had been integrated into every 
office, laboratory and warehouse at the Center with the 
possible exception of the Headquarters offices. In the 
Management Services Office, for example, 189 civil service 
employees were employed side-by-side with 671 employees 
of the RCA Service Company to perform NASA’s ‘‘man- 
agement services’? at the Center (J.A. 12). In the Tech- 
nical Services Office, 534 civil service employees worked 
side-by-side with 476 employees furnished by Management 
Services, Inc. of Tennessee. In the Manufacturing Engi- 
neering Laboratory, 715 civil service employees (including 
professionals, technicians, clerical employees and blue collar 
tradesmen) worked with 238 employees furnished by Hayes 
International Corporation (including professionals, tech- 
nicians, clerical employees and blue collar tradesmen). 
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In the Test Laboratory, 630 civil service employees worked 
with 476 employees furnished by Vitro Corporation; and 
in the Propulsion and Vehicle Engineering Laboratory, 740 
civil service employees worked alongside 772 employees 
furnished by Brown Engineering Company of Huntsville, 
Alabama—again all performing common work assigned, 
directed and supervised by civil service employees of NASA 
(J.A. 13). 


Because of the vast degree to which NASA had allowed 
these illegal personnel contracting practices to expand (at 
both the Marshall Center in Huntsville and its Goddard 
Space Center near Washington, D. C.), its personnel opera- 
tions became the subject of intensive investigations by both 
the General Accounting Office and the Civil Service Com- 
mission of the United States (J.A. 13; J.A. 248-295). At 
the conclusion of these investigations in 1964, both the 
Commission and the General Accounting Office ruled that 
NASA’s personnel contract practices at Goddard (which 
were substantially identical to those in effect at Marshall) 
violated both the Civil Service laws and the Classification 
Act of 1949, as amended (J.A. 13). 


Thereafter, in a Report to Congress dated October 19, 
1964 (copy of which is included in the Joint Appendix at 
pages 248-260), the Commission and the General Account- 
ing Office reported that NASA/’s private personnel contracts 
of the type discussed above were in serious violation of the 
Civil Service laws ‘‘because a relationship tantamount to 
that of employer-employee was created between the Govern- 
ment and contractor employees’? (J.A. 13). More spe- 
cifically, the said Report, addressed by the Comptroller 
General to the Speaker of the House of Representatives 
and the President Pro Tempore of the Senate, stated (J.A. 
248, 249) : 

«¢. . A contractual arrangement under which the 


Government can control contract work by exercising 
substantially the same supervision and control over 
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contractor-furnished employees that it exercises over 
regularly appointed civi service employees violates 
the statutes setting forth the conditions and require- 
ments relating to Federal employment. 


“Our review showed also that the contract for the 
service had been awarded without any determination 
of the relative cost of performing the services ‘with 
contractor-furnished employees and with civil service 
employees. We estimate that the cost of the contractor- 
furnished services was . . . 40 percent in excess of 
the cost that would have been incurred if the services 
had been performed by civil service employees who are 
subject to the Classification Act of 1949, as amended.”’ 


The last mentioned 1964 Report concluded with the fol- 
lowing recommendation regarding the specific NASA 
private personnel contracts then under consideration (J.A. 
259) : 

“In light of the uneconomical aspects of contract 
NAS 5-2078, we recommend that NASA (1) compare 
the cost of the services being obtained under follow-on 
contract NAS 5-3760 with the cost of the services if 
performed by civil service employees and (2) if ex- 
cess costs are being incurred, make arrangements for 
the performance of the work by civil service em- 
ployees.”” 


Upon receipt of that Report and the recommendation 
therein contained in 1964, NASA assured both the Civil 
Service Commission and the Comptroller General that all 
necessary corrective actions would be taken at its various 
installations and that henceforth NASA would fully comply 
with the federal civil service laws and the provisions of 
the 1958 NASA statute in the operation of its Space Flight 
Centers (J.A. 14; 255). In fact, NASA thereupon promul- 
gated regulations of its own (NPC 401), entitled “NASA 
Policy and Procedures for Use of Contracts for Nonper- 
sonal Services’’?, which stated that ‘‘generally, services 
necessary in connection with governmental activities are 
for performance by regular employees of the Government 
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and subject to Government supervision”’ (J.A. 265). Thus, 
NASA cautioned all of its officials that private contracts 
for personnel services should be the exception rather than 
the rule, and it set forth the following criteria which al- 
legedly should be met before any contracts for personnel 
services were to be made or renewed (J.A. 265): 


“1, Contracts for services may not be used to evade 
personnel ceiling limitations. 

9. If services are of a type that historically has been 
performed by Government employees, there must be 
compelling reasons for contracting. 


3. Performance of support services by Government 
employees should be examined and a determination 
made as to whether continued performance by Govern- 
ment employees is more economical and efficient than 


by contract. 

4. Consideration should be given as to whether 
suitably qualified Government personnel are readily 
available or obtainable at the installation involved for 
timely and efficient performance of the services re- 
quired.”’ 


Contrary to its assurances to CSC and GAO and con- 
trary to the sense and spirit of its own regulations, how- 
ever, NASA went right ahead and continued to administer 
and expand its intermingled or integrated civil service-con- 
tractor personnel system of operations at the Marshall 
Space Center without material change (J.A. 14). Any 
changes in contract language inserted as a result of the 
aforementioned critical reports were mere changes in form, 
notin substance. In 1965, for example, the average number 
of contractor personnel working at NASA’s Centers was 
about 16,800 (J.A. 267). In 1966, NASA proposed to in- 
crease the average number of such contractor personnel to 
22,400 and to about 24,400 in 1967 (J.A. 267)—those im- 
creases to be accomplished without any material increase 
in the number of civil service personnel employed by the 
agency (J.A. 267). Indeed, in 1966, NASA still employed 
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6,000 private contractor employees at the Marshall Center 
alone (J.A. 60). 


Accordingly, numerous complaints and objections to this 
private contract personnel system continued to be filed with 
both the Civil Service Commission and the General Account- 
ing Office (J.A. 14). As a result, in 1966, the Commission 
commenced a new overall investigation of NASA’s per- 
sonnel policies and procedures, and the General Accounting 
Office did likewise (J.A. 14). 


Thereafter, on June 9, 1967, the Comptroller General 
submitted another formal Report to the Congress (J-A. 
960-295). ‘This Report stated, in effect, that the actions 
NASA allegedly took after the 1964 Report to the Congress 
to eliminate the unlawful private contracting practices re- 
ferred to in that first Report were simply evasive and 
intended to circumvent the laws rather than to comply 
with same. In this regard, the 1967 Report stated (J.A. 
287) : 

“On the basis of our review, we believe the con- 
tractual documents were drawn so as to avoid creating 
an employer-employee relationship between Govern- 
ment supervisors and contractor-furnished personnel, 
thereby providing compliance with applicable civil 
service laws. In the administration of the contracts, 
however, there were indications that certain .. . ac- 
tions ‘were in essence creating an employer-employee 
relationship and, therefore, possible violations of the 
applicable laws.”’ 


And, at J.A. 291-294, the Comptroller General’s 1967 
Report concluded : 


“We believe. that the results of our review clearly 
indicate that savings of some significance can be 
achieved at MSFC and GSFC if the services covered 
by our review are carried out by civil service employees 
rather than contractor personnel . . . 


‘Because the action to fully correct the situation 
discussed in this report would require a significant 
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change in NASA’s policy relating to the use of sup- 
port service contracts and because of the potential 
effect that a significant change may have on NASA’s 
civil service personnel requirements, the Congress may 
wish to consider the policy aspects of this matter in 
further detail with NASA officials. The Congress may 
wish also to explore with NASA the impact that cost 
considerations should have in determining whether to 
use contractor or civil service personnel in those cases 
where either contractor or civil service personnel could 
carry out the operation equally well.’’? 


A few months later, in October, 1967, the General Counsel 
to the Civil Service Commission, after conducting a 
thorough study of NASA’s personnel contracts at the re- 
quest of the Comptroller General, rendered a detailed 
opinion entitled ‘Legality of Selected Contracts—National 
Aeronautics and Space Administration”. That opinion 
is printed in the Joint Appendix, at J.A. 295-362. At the 
outset of said opinion, the Commission’s General Counsel 


referred to the 1964 investigations of NASA’s personnel 
contracts, and stated (J.A. 295) : 


« . . both the Commission and the General Ac- 
counting Office considered that the services performed 
by these contractor employees were personal services: 
that personal services necessary to perform a Govern- 
ment function are for performance by regular em- 
ployees of the Government appointed and compensated 
in accordance with the civil service and classification 

2In the Comptroller General’s covering letter of June 9, 1967 to the 
Congress, he stated (J.A. 260, 261): 


‘<Our review of the relative costs of obtaining the necessary services 
through the use of support contracts and through the use of civil service 
employees showed that estimated annual savings of as much as $5.3 million 
could be achieved with respect to the (9) contracts we reviewed at God- 
dard and Marshall if these services were to be performed by civil service 
employees .-- 

‘<The indicated savings are attributable, for the most part, to the 
elimination of many contractor supervisory and administrative personnel, 
which would result from a conversion to civil service staffing and the 
elimination of the fees paid to cont: .7? (Emphasis supplied) 
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laws; and that in the absence of specific authority a 
Federal agency is not authorized to contract for per- 
sonal services without regard to the personnel laws 
epphaole to Federal employees generally.”’ (Italics 
a ~ 


And, at J.A. 300, 301: 


‘cit has been the Civil Service Commission’s 
experience that the procurement and use of personnel 
by unauthorized contracting practices have an adverse 
impact upon the Civil Service system and tends to 
frustrate the purposes and national policies expressed 
by the personnel laws. The extensive use of contractor- 
supplied personnel for the performance of Government 
missions poses issues of critical importance to our 
system of government, to any meaningful concept of 
“public service” and to the continuing vitality of the 
civil service system ... 


“The contracts under review present a clear example 
of the ‘interface’ between what is presumed to be pri- 
vate enterprise on the one hand and government opera- 
tions on the other. This dichotomy appears upon 
analysis to be more theoretical than real in many seg- 
ments of the aerospace field. The exercise of govern- 
ment authority, the management and control of govern- 
ment programs, the limits of official responsibility and 
of government liability in contract and tort, may all 
be critically affected by the actual employment status 
of contractor-supplied personnel.”’ 


The Counsel’s opinion then went on to discuss in detail 
the results of the CSC’s 1966-67 study of NASA’s private 
personnel contract policies and procedures, and near the 
end of said opinion the following legal conclusions were 
reached (J.A. 344-350) : 


1. “NASA has no legal authority to contract for 
personal services without regard to the personnel laws. 
Congress has enacted various laws to govern the ac- 
quisition, maintenance and severance of the employer- 
employee relationships between a Federal agency and 
an individual (see Title 5, United States Code). These 
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laws apply unless a clear exception can be found in 
some other statute or other legal authority ...- 


“We have found no authority under which NASA 
is authorized to contract for personal services without 
regard to the Code of Personnel Laws .. .”’ 


2. “The Contracts Under Review Are Unauthorized 
.. . Realistically viewed, the contracts result in the 
procurement of personnel in violation of the require- 
ments and policies of the personnel laws as admin- 
istered by the Commission. Such practices have an 
adverse effect upon the civil service system . . - and 
detract from sound manpower utilization practices 
and objectives within the Executive Branch.”’ 


3. ‘The contracts under review do not conform to 
Executive Branch policy as prescribed im Bureau of 
Budget Circular A-76... 


4. “The Civil Service System can supply the neces- 
sary personnel—Generally, we either have or could 
readily provide examination coverage for the kinds of 


° 


positions ... occupied by contractor employees.”’ 


Finally, at the very end of the General Counsel’s opinion, 
six (6) specific “‘standards’’ were set forth so that NASA 
would readily recognize which of its personnel contracts 
were clearly ‘‘proscribed by the Federal personnel laws’’ 
(J.A. 351-353). In this regard, the opinion stated (J.A. 
351, 352): 


“Tt appears .. . that contracting practices identical 
or similar to those under review are widespread, and 
are having an increasingly significant impact upon 
personnel practices and policies in the Executive 
branch. The Commission deems it essential . . . to now 
set forth those elements which we believe result in 
unauthorized contracts or contract personnel practices 
which offend the requirements and purposes of the 
personnel laws. 


“Tn so doing, we must emphasize that our responsi- 
bilities do not allow nice distinctions as to technical 
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legality of contracts ... We must, of necessity, lay 
down general guides and ask their observance by the 
agencies. 


‘In, the absence of clear legislation expressly au- 
thorizing the procurement of personnel to perform the 
regular functions of agencies without regard to the 
personnel laws, we must insist on scrupulous adherence 
to those laws and the policies they embody. Accord- 
ingly, contracts which, when realistically viewed, con- 
tain all the following elements, each to any substantial 
degree, either in the terms of the contract, or im tts 
performance, constitute the procurement of personal 
services proscribed by the personnel laws. 


—Performance on-site. 


—Principal tools and equipment furnished by the 
Government. 


—Services are applied directly to integral effort of 
agencies . . . in furtherance of assigned function or 
mission. 

—Comparable services, meeting comparable needs are 


performed in the same or similar agencies using 
civil service personnel. 

—The need for the type of service provided can rea- 
sonably be expected to last beyond one year. 

—‘The inherent nature of the service, or the manner in 
which it is provided reasonably requires directly or 
indirectly, Government direction or supervision of 
contractor employees .. .” 


At J.A. 353, the General Counsel’s opinion thereupon 
stated that when NASA’s personnel contracts were judged 
by the last mentioned “¢‘ standards?’ — 


“the contracts under review and all like them are 
proscribed . . .”’ 


When NASA was apprised of these latest rulings and 
recommendations of the Comptroller General and the Gen- 
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eral Counsel to the Civil Service Commission, it advised - 
the Commission in the latter part of 1967 (J.A. 16, 17)— 


«<_.. we plan to rectify all these violations. If they 
cannot be remedied, NASA will take all necessary ac- 
tion to have these functions performed by Civil Service 
employees.’” 


Shortly thereafter, however, and before NASA took any 
effective actions whatsoever to rectify any of the existing 
private personnel contract violations at the Marshall Space 
Flight Center and before any steps were taken to termi- 
nate the illegal employment of thousands of “contractor 
employees’? still employed throughout the offices and facili- 
ties at the Center, NASA announced, on November 29, 1967, 
that allegedly because Congress had reduced NASA’s fiscal 
1968 budget, NASA would have to reduce its existing force 
of civil service employees at the Center by a ‘tnet?’ of 
approximately 764 persons (J.A. 17, 62)? That reduction 
was to be made while NASA admittedly intended to con- 
tinue to retain no less than approximately 5,000 private 
contractor employees in their same or similar positions; 
and in most cases these private contractor employees were 
to succeed to or replace civil service employees removed 
from their positions during the said reduction-in-force 
(J.A. 19, 20-22; 60).* 


3 While the Reduction-in-Force involved a net of 764 persons in the final 
analysis, NASA admitted before Judge Holtzoff that actually ‘‘the total 
number of individual (civil service) employees . . - affected by the reduction- 
in-foree procedure is... 1,120’? (J.A. 62). 569 were to be discharged; 
300 reduced in grade and pay; 260 were to be reassigned to distant posts of 
duty (J.A. 62). Numerous civil service employees, faced with reductions in 
pay or distant reassignments, were simply compelled to resign (J.A. 62). 

4 NASA also contended before Judge Holtzoff that its ‘‘contractor sup- 
port’? at Huntsville had «<< declined’’ through employee and job attrition from 
6,044 employees in Fiscal 1965 to 5,633 in Fiscal 1967 (J.A. 60). NASA also 
was constrained to admit, however, that even before the proposed reduction- 
in-foree, its federal civil service force had likewise declined as a result 
of “‘job attrition’? (J.A. 60). In other words, up to and including the pro- 
posed Reduction-In-Force, NASA had not cancelled any private support 
contract at Marshall or discharged any contractor employees because of 
the ‘‘illegalities’’ described above. 
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The announced reduction was to include many veteran 
civil service employees with absolute statutory veterans 
preference retention rights to their respective positions 
(J.A. 17, 18). It was also to be so broad that it would 
include in its spectrum professional civil service employees, 
technicians, clerks, secretaries, and all types of ‘blue 
collar”? employees, including mechanics, machinists, car- 
penters, plumbers, sheet metal workers and the like (J.A. 
17, 18). Simultaneously, of course, NASA proposed to 
retain in the very offices, warehouses, laboratories and 
plants from which these civil service employees were to 
be removed private contractor employees who performed 
and would continue to perform the same work from which 
the civil service employees were to be separated (J.A. 
18-22). 


At the time NASA announced, in November, 1967, that 
the said reduction of civil service employees would pro- 
ceed, NASA was a party to a written Collective Bargaining 


Agreement made on January 28, 1966 with appellant Lodge 
1858 of the American Federation of Government Employees 
(J.A. 22). That Agreement is printed in the Joint Ap- 
pendix at pages 219-247. Under that contract, NASA recog- 
nized Lodge 1858 as ‘‘the exclusive bargaining agent . . . 
for all (civil service) employees of the Center except man- 
agement officials . . ., supervisory employees’? and the 
like (J.A. 220, 221). That bargaining unit, in January, 
1966, included ‘‘some 2,530 white collar and 1,300 wage 
board (civil service) employees” (J.A. 219). 


Under the provisions of Article II of the said collective 
bargaining contract, NASA expressly recognized and 
agreed that Lodge 1858 had the duty and responsibility 
‘to represent, fairly and equitably, the interests of all 
employees within the unit with respect to grievances, per- 
sonnel policies, practices and procedures, or other matters 
affecting their general working conditions’? (J.A. 220). 
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And, at Article IV of the said contract, NASA specifically 
agreed as follows (J WA. 222). 


“Section 1. It is agreed and understood that mat- 
ters appropriate for consultation between the parties 
are policies and procedures related to working condi- 
tions which are within the discretion of the Employer, 
including such matters as -. - reduction-in-force prac- 
tices . . .”? (Italics supplied). 


Indeed, NASA and Lodge 1858 went further in the said 
collective bargaining contract regarding the vitally im- 
portant subject of ‘‘reductions-in-force, and at Article XVI, 
they reached the following additional agreements (J.A. 
239) : 


¢¢ Reduction-In-Force 


Section 1. The Employer agrees to notify the Union 
in advance of reduction-in-force actions at which time 
the Union may make its views and recommendations 
known concerning the implementation of such reduc- 
tion-in-force actions. In the event of a reduction-in- 
force, the Employer further agrees to fully explain 
to the Union the competitive levels to be affected and 
the justification therefor. 


Section 2. In the event of a reduction im force, ex- 
isting vacancies will be utilized to the maximum extent 
feasible to place employees in continuing positions who 
otherwise would be separated from the service. All 
reductions-in-force will be carried out in strict com- 
pliance with applicable laws and regulations.’’ (Italics 


supplied) 


And, with regard to the closely related subjects of Ciwil 
Service System “‘Merit Placement’? and ‘Contracting 
Out?’, the collective bargaining agreement between NASA 
and Lodge 1858 provided (J.A. 241; 245) : 


“Article KVIII—Merit Placement - . - 


Section 1. The Employer agrees to fill vacant posi- 
tions on the basis of merit and fitness and to maintain 
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@ career service which affords maximum opportunity 
for continuity of employment and optimum utilization 
of employee skills. 


Section 2. The Employer agrees to conform to ap- 
propriate Civil Service Commission . . . regulations 
and directives in effecting such non-competitive actions 
as promotions, reassignments, changes to lower grade, 


transfers ...”’ 
“‘ Article XXViII—Contracting 


Section 1. The Employer will give the Union as 
much notice as possible in advance of contracting ac- 
tions which may displace career employees. Employer 
further agrees to minimize displacement by taking 
every possible prudent action to retaim career em- 
ployees.”’ (Italics supplied) 


In spite of these clear provisions in the aforementioned 
collective bargaining agreement, NASA announced the 
aforementioned Reduction-in-Force and proceeded to put 
it into effect without (a) any consultation whatsoever with 


Lodge 1858 (J.A. 22);° without giving the Union any 
advance notification of the proposed reduction-in-force ac- 
tions and without seeking its views or recommendations 
(J.A. 23) ;* and without seeking to explain the ““competi- 
tive levels’? utilized or the justification for the utilization 
of such levels under the circumstances here presented, 
where retention preference civil service employees were to 
be dismissed while non-preference contractor employees, 
working side-by-side with them to perform the same work 
for NASA were to be retained.’ 


More importantly, NASA breached and violated the said 
collective bargaining contract by failing promptly to com- 


5 The failure to consult constituted a violation of Article IV, Section 1 of 
the said contract. 

6The failure to give notice and to seck the Union’s recommendations vio- 
lated Article XVI, Section 1 of the contract. 

7 This failure to explain the ‘‘competitive levels and the justification 
therefor’? violated Article XVI, Section 2 of the contract. 
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ply, as it said it would, with the directives contained in 
the aforementioned opinion of the General Counsel to the 
Civil Service Commission and with the letter and spirit of 
its own regulations and by failing, in the face of an ap- 
parent need for a reduction-in-force, to vacate, as NASA 
had represented it would, positions held at the Center by 
contractor employees with no statutory retention prefer- 
ence rights whatsoever and pursuant to contracts found 
to be unlawful by the Civil Service Commission (J.A. 22- 
24)8 Thus, contrary to Article XVI of the collective bar- 
gaining contract, available “‘yacancies’’ were not utilized 
by NASA ‘“‘to the maximum extent feasible to place em- 
ployees im continuing positions who otherwise would be 
separated from the service’’; and having completely ignored 
the sense, purpose and substance of the reduction-in-force 
retention preference laws applicable to civil service em- 
ployees, the RIF was not carried out ‘‘im strict compliance 
with applicable laws and regulations’’, as required by Sec- 
tion 2 of Article XVI of the contract. Ergo, contrary to 


the provisions of Articles XVIII and XXVII of the collec- 
tive bargaining agreement, NASA did absolutely nothing 
in this instance— 


(a) ‘to maintain a career service which affords 
maximum opportunity for continuity of employment’’; 
or 


(b) ‘‘to fill positions on the basis of the (civil 
service) merit system’’; or 


(ce) ‘to minimize displacement by taking every 
possible prudent action to retain career employees”’ in 
preference to contractor employees. 


The result of these contract and statutory violations, of 
course, was that on or about December 6, 1967, the indi- 

8 These failures violated Article XVI, Article XVIII and Article XXVII 
of the contract between NASA and Lodge 1858. 
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vidual appellants (Brouillette, Campbell, Ellett, Easter, 
Gunter and Boden) and approximately 760 other civil 
service employees in the bargaining unit represented by 
Lodge 1858 at the Marshall Center received notices that 
they would be discharged (or, in some cases, demoted or 
transferred) effective January 13, 1968 (J.A. 18). 


In the case of appellant Brouillette, he had completed 
21 years of faithful, satisfactory federal service when he 
received his RIF notice in December, 1967 (J.-A. 19). At 
that time, he was employed as a Grade 12 Industrial 
Specialist in the Planning and Engineering Branch of the 
Manufacturing Engineering Laboratory at the Center 
(J.A. 19). In his job, he worked side-by-side in the very 
same office in Building 4709 with several other civil service 
industrial specialists and with six other industrial spe- 
cialist-contractor employees employed by Hayes Interna- 
tional Corporation under private contract with NASA (J.A. 
33). All of those employees performed ‘‘exactly the same 
work”? for NASA (J.-A. 34). Yet, under NASA’s proposed 
reduction-in-force, four of the civil service industrial spe- 
cialists were to be discharged and one was to be demoted, 
while the Hayes contractor employees were to continue to 
perform substantially the same work for the Government, 
and they were scheduled to succeed to and perform the 
work theretofore performed by Brouillette and his fellow 
civil service specialists (J-A. 19, 34).? 

In the case of appellants Campbell and Ellett, they were 
employed as civil service aeromechanics in the Propulsion 
and Vehicle Engineering Laboratory when they received 
separation notices (J.A. 20). Like Brouillette, they worked 
side-by-side on a daily basis to perform the same work 
for NASA with numerous other mechanics employed by 
the Brown Engineering Company under contract with 


9 As stated hereafter in this brief, albeit 598 of the 764 proposed RIK’s 
were cancelled by NASA after this suit was filed, NASA arbitrarily and 
eapriciously refused to cancel the RIF in Brouillette’s case. Brouillette 
was the President of Appellant Lodge 1858. 
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NASA (J.A. 20). Nevertheless, they were scheduled for 
discharge while those non-civil service contractor mechanics 
were scheduled to be retained to succeed to and perform the 
game work theretofore performed by appellants Campbell 
and Ellett (J.A. 20). 


Substantially identical allegations appear in the com- 
plaint with regard to appellants Easter, Gunter and Roden 
(J.A. 20, 21). In the Easter case, all non-supervisory civil 
service mechanics were scheduled for removal in the reduc- 
tion-in-force, but their civil service supervisors were to be 
retained (J.A. 20). Upon the removal of the civil service 
mechanics, they were to be replaced by Brown Engineering 
mechanics, who would continue to work under the federal 
civil service supervisors (J.A. 20). In the Gunter case, 
he possessed 29 years of satisfactory federal service, when 
NASA proposed to remove him in favor of a contractor 
employee of the Hayes International Corporation (J.A. 21). 
Finally, in the Roden case, she was to be removed as a 
Computer Operator after 21 years of federal service at 
a time when the computer operations continued ‘‘around 
the clock’? and when employees of Computer Sciences Cor- 
poration were to be retained to continue to perform her 
work (J.A. 22). 


Upon receipt of the said RIF notices, Lodge 1858 and 
the individual appellants appealed directly to appellee 
Webb, Administrator of NASA, and urged him to cancel the 
proposed illegal removals (J.-A. 25). On December 12, 
1967, appellee Webb’s Personnel Director replied in writing 
as follows (J.-A. 25) : 


“Tt is painful but necessary in some instances to 
use reduction-in-force procedures. In order to effect 


10 The record before the Court shows that, albeit NASA cancelled 598 
of the 764 RIF’s after this suit was filed, it refused to cancel the EIF’s for 
5 of the 6 individual appellants (J.A. 191). Those appellants were thus 
capriciously separated or demoted by NASA when Judge Holtzoff vacated the 
Preliminary Injunction. 
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the economies required we must begin these as early 
as possible. Unfortunately, therefore, we have no al- 
ternative and must issue the . . . notices of the reduc- 
tion-in-force at this time .. - 

‘We sincerely regret the adverse consequences which 
some of our employees may be required to face...” 


Appellants thereupon appealed directly to appellee Macy, 
Chairman of the Civil Service Commission, and urged him 
to direct that these RIF’s be cancelled by NASA in ac- 
cordance with the directives contained in the aforemen- 
tioned opinion of the Commission’s General Counsel (J.A. 
25). On December 12, 1967, however, the Commission, 
without giving any reasons and without expressing any 
logic to support its position, strangely refused to intervene 
in the matter (J.A. 25). Appellee Macy advised appellants 
by telegram that ‘‘the Commission was powerless to inter- 
cede .. . because NASA is solely responsible’’ (J-A. 25). 


Appellants thereupon filed the instant action for declara- 


tory and injunctive relief. They asked the District Court 
to declare, under the facts and circumstances alleged in 
the complaint and to be established in this case— 


(1) That the reduction-in-force and the removal or de- 
motion of the 764 civil service employees in the bargaining 
unit represented by Lodge 1858 were in violation of the 
collective bargaining agreement between NASA and Lodge 
1858, and should therefore be enjoined (J.A. 28, 29); 


(2) That NASA was prohibited by the 1958 NASA stat- 
ute (42 U.S.C. 2473(b) (2)) and the federal personnel laws 
(Title 5, United States Code) from continuing to make, 
extend, renew or perform unlawful personnel ‘‘support 
contracts”’ at the Marshall Center pursuant to which private 
firms were furnishing non-civil service employees to per- 
form ‘‘on-site”’ at the Center regular work and functions 
of the Government (NASA), side-by-side and in direct or 
indirect job competition with civil service employees of 
the United States; and under conditions whereby both 
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classes of employees were performing essentially the same 
duties at the same locations provided by the Government, 
with tools and supplies furnished by NASA and subject to 
overall direct or indirect supervision of the Government 
(J.A. 28); 


(3) That the reduction-in-force and the removal or de- 
motion of the 764 civil service employees here involved 
should thus be enjoined until NASA had the opportunity 
to remedy and eliminate all unlawful contractor personnel 
operations at the Center (J.A. 29, 30) 52 


(4) That the reduction-in-force and the removal or de- 
motion of the 764 civil service employees here involved 
should likewise be enjoined in all cases where it can be 
shown at the trial that NASA proposes to remove a federal 
civil service employee from his position at the Center and 
to replace him or assign his work, directly or indirectly, to 
a non-civil service contractor employee employed under an 
unlawful contract between NASA and a private firm or 
corporation (J.A. 29, 30). 


Appellants immediately moved for a Preliminary Injunc- 
tion to enjoin the reduction-in-force, which was scheduled 
to take effect on January 13, 1968 (J.A. 31). Appellees 
opposed that motion and the National Council of Technical 
Service Industries filed a motion for leave to intervene, 
which was granted (J.A. 56-78; 79-100; 167). 


When the motion for preliminary injunction came on to 
be heard and after extensive argument, Judge Holtzoff 
stated, at J.A. 115: 


“The Court: I might say I used to be a government 
employee for 21 years and this is the first time I have 


11 The record shows that most of the larger personnel support contracts 
at the Center were scheduled to expire by their own terms in March 
or April 1968—unless renewed by NASA (J.A. 105). Unfortunately, even 
during tho pendency of this suit, NASA apparently renewed the said con- 
tracts and thus NASA again purposefully refused to comply wtih the diree- 
tives received from the Comptroller General and the Civil Service Commis- 
sion. (J.A. 106). 
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heard of government agencies on a large scale instead 
of hiring employees, contracting out for services to 
be performed in government departments. You might 
as well do away with the Civil Service law if that 
practice ts accepted.”’ (Italics supplied) 


And, at J.A. 122: 


“The Court: I can understand contracting out re- 
search work, say, at a college laboratory, you wouldn’t 
hire Civil Service employees. But here is a govern- 
ment agency in a government building, I am astounded 
that instead of hiring employees under the Civil Serv- 
ice and other Acts, it makes a contract with a contractor 
to furnish the services and he brings in his own em- 
ployees. Isn’t that a violation of the Civil Service 
law on its very face?’’ 


And, at page 194 of the Joint Appendix: 


“The Court: I would say that even without that 
opinion (of the General Counsel to the Civil Service 
Commission) such a plan of operating a Government 
department is illegal.”’ 


Finally, Judge Holtzoff, on January 11, 1968, granted 
the preliminary injunction and rendered the following 
opinion at J.A. 152, 153: 


‘This Court has frequently had occasion to empha- 
size the well established doctrine, and to apply it 
vigorously, that the courts should not ordinarily inter- 
fere with the day-to-day operations of Government de- 
partments unless it is clear that some illegal act is 
being committed, and the courts then may intervene 
only to prevent the continuance of the legal act. 


“Tn this case, however, there is a very unusual situ- 
ation. There are discussions, perhaps overtones of 
a bona fide disagreement, between the employing 
agency and the Civil Service Commission as to the 
extent to which the Government agency may cause its 
activities to be performed under contract instead of by 
the Civil Service employees. Discussions apparently 
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between the two agencies have been conducted since 
October and are now in process. 


<The Court is of the opinion that it is proper for 
the Court to grant a temporary injunction to restrain 
the separation from the service of the employing 
agency of those employees who have a permanent Civil 
Service status, until these negotiations come to a con- 
clusion or until administrative remedies are exhausted 
by the employees ..- 

“ Accordingly, the Court will grant a temporary in- 
junction enjoining NASA from severing from employ- 
ment any of those persons who are represented by the 
plaintiff who have received notices of termination and 
who have a permanent Civil Service status, until their 
administrative remedies are exhausted or until the 
agencies involved in this case, that is NASA and the 
Civil Service Commission, reach a definitive conclusion 
as to the extent to which Civil Service employees may 
pe dispensed with in the performance of the functions 
of NASA. 


“Tf, however, any employee who is protected by the 
injunction should use dilatory tactics or interpose any 
delays im the exhaustion of administrative remedies, 
the Court will, on application, vacate the injunction 
as to him.”’? (Italics supplied) 


It was perfectly obvious at the time Judge Holtzoff 
entered the last mentioned opinion on January 11 and when 
he executed the Preliminary Injunction on January 15, 1968 
that the two Government appellees in this case (NASA 
and CSC) intended to move swiftly, unilaterally and arbi- 
trarily to attempt to sweep the ugly contract illegalities 
presented hereby ‘‘under the rug”, and thus to deny ap- 
pellants their day in Court on the merits of this action 
(J.A. 154, 171, 172). After the Court rendered its opinion 
on Thursday, January 11, representatives of NASA and 
the Civil Service Commission ‘“‘worked over the week-end”’ 
to prepare findings of fact and a form of injunction which 
would enable those two agencies, acting privately and alone, 
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arbitrarily to settle all of the legal issues raised by the 
complaint herein (J.A. 171, 172; 177-183). NASA and the 
intervenor, National Council of Technical Service Indus- 
tries (the trade association and lobbyist for the personnel 
contractors at the Center), were especially anxious to shield 
NASA’s private personnel contracts from judicial scrutiny 
and determination (J.A. 58-64; 79; 85-87). 


Accordingly, it was not surprising that within a month 
after the Preliminary Injunction was signed by Judge 
Holtzoff, NASA and the Commission reached a brief, four 
paragraph agreement entitled “NASA-CSC Agreement on 
the MSFC Reduction-in-Force’’ (J.A. 188, 189). That 
agreement was made and presented to the Court before any 
step of any kind was taken by the Civil Service Commis- 
sion to hear any of the civil service employee RIF appeals, 
most of which had been pending since early December, 1967 
(J.A. 66-76). The sole purpose of that agreement was 
to give the District Court something upon which it might 
rely to vacate the preliminary injunction and dismiss the 
complaint before any of those administrative appeals were 
heard (even at the regional level) by the Commission 
(J.-A. 185-189). 


In any event, the NASA-CSC agreement arbitrarily and 
capriciously provided (J.A. 189)— 


1) That of the 764 reduction-in-force notices origi- 
nally issued by NASA, 598 would be permanently can- 
celled. Of the 166 not cancelled, 56 employees would 
still have to be separated; 110 reduced in grade and 
pay- 

2) That of the 598 notices cancelled, 150 involved 
‘‘blue collar’? employees who would have to be re- 
trained for replacement in other jobs. 


3) That of the 598 notices cancelled, 69 technicians 
would still have to be reassigned to other NASA 
centers. 
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4) That upon “‘lifting of the injunction’’, the redue- 
tion-in-force would proceed immediately as to all em- 
ployees still affected. 


At no point was it represented in said Agreement or 
otherwise that NASA had taken any effective step to elimi- 
nate the illegal contract practices about which the Com- 
mission had theretofore complained; nor was it explained 
why those employees still to be discharged or demoted 
pursuant to the agreement were to be afforded no relief 
whatsoever, while contract illegalities required cancellation 
of 598 of the original 764 personnel actions. 


In fact, the record before the Court contains allegations 
that NASA, bent on obtaining the Commission’s quick, easy 
approval of the proposed settlement agreement, actually 
misrepresented to the Commission’s General Counsel some 
of the pertinent material facts which allegedly supported 
that agreement (J.A. 190-192). One of those misrepresen- 
tations was that the ‘‘6 individual plaintiffs to this action 
would definitely be among the 598 employees whose RIF 
notices would be cancelled”? (J-A. 190). Another was that 
none of the 166 employees still to be separated or demoted 
‘chad any involvement whatsoever in improper service con- 
tract operations”’ (J.A. 190). When the supporting list 
of names was finally produced by NASA after the NASA- 
CSC Agreement was executed, however, it became clear 
that NASA’s said representations were not true and correct 
(J.A. 191). Those lists showed that most of the individual 
appellants were definitely among the 166 to be discharged 
or demoted, and that numerous other Civil Service em- 
ployees at the Center, who were clearly subject to im- 
proper contract operations, were also among the 166 un- 
fortunate employees still to be discharged or demoted 
(J.A. 191). 


Indeed, when the last mentioned facts were brought to 
the attention of the Commission’s General Counsel after 
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the NASA-CSC Agreement was executed, he expressed 
shock and surprise that NASA would so attempt to ad- 
minister the said agreement (J.A. 191, 192). 


In spite of the foregoing, counsel for NASA and the 
Commission in the court below insisted on pressing ap- 
pellees’ motion to vacate the preliminary injunction (J.A. 
192). Judge Holtzoff was, at that time, sitting tem- 
porarily in the United States District Court in Miami, 
Florida (J.A. 192). When appellees insisted on pre- 
senting their motion to him in Miami, appellants op- 
posed, stating it would be necessary to present testimony 
and evidence to demonstrate why the Court should not 
vacate the Preliminary Injunction with reference to the 
individual appellants and the 161 other civil service em- 
ployees who would still be discharged or demoted. under 
the arbitrary and capricious terms of the NASA-CSC 
Agreement (J.A. 192). Appellants thus urged both the 
Court and appellees that the motion be referred to some 
other Judge here in the District, or that the hearing be 
delayed until Judge Holtzoff returned to Washington (J AL 
192). 


Judge Holtzoff, however, while still sitting in Florida, 
rejected appellants’ request for a hearing and without even 
oral argument, he summarily granted appellees’ motion to 
vacate the preliminary injunction (J.A. 197). Ina brief 
memorandum dated March 9, 1968, he ruled: 


“In view of the agreement reached by the Civil 
Service Commission and the National Aeronautics and 
Space Administration, the preliminary injunction 
heretofore granted is hereby vacated without prejudice 
to any administrative remedies that may be possessed 
by individual employees.”’ 


Upon his return to Washington, Judge Holtzoff likewise 
granted appellees’ motion to dismiss the complaint (J.A. 
15-218). He ruled: ‘“‘There is no such thing as a col- 
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lective bargaining agreement with a Government depart- 
ment that is binding ...”’ (J. A. 212). 


And, at J.A. 217, Judge Holtzoff stated, in the course 
of his opinion pursuant to which the complaint herein was 
dismissed : 


‘The Court is of the opinion that the complaint does 
not set forth a valid claim for relief because the Court 
may not enjoin a Government agency from discharging 
any of its employees, nor may it issue a declaratory 
judgment. 


Jn addition, the doctrine of exhaustion of admin- 
istrative remedies is peculiarly applicable in such a 
ease and these remedies must be exhausted by indi- 
vidual employees affected adversely and only after 
the remedies are exhausted may relief be asked from 
the courts. 


“The fact that this Court at one time granted a 
preliminary injunction, which has since been vacated, 
cers not affect the conclusion which the Court 
reaches . - - 


“Tt is apparent that the Civil Service Commission 
has completed its investigation and that the employ- 
ing agency has apparently yielded to certain views 


of the Civil Service Commission by withdrawing a 
majority of the notices involved im this case ..- 


‘The motion to dismiss is granted . 2? (Italics 
supplied) 


As a result of Judge Holtzoff’s action, approximately 
166 federal employees fell victim to NASA’s illegal reduc- 


12 The Court granted the motion to dismiss even though it was advised by 
counsel for appellees that the Civil Service Commission had thus far failed 
even to conduct a hearing ‘‘at the first Civil Service level’? on the individual 
appellants’ administrative appeals (J.A. 204); and even though counsel for 
appellees conceded that ‘‘a simple declaration (of legal rights) by the Court, 
if the Court keeps this case, would mect the needs of the situation’’ with 
regard to the 166 employees still subject to NASA’s RIF (J.A. 204). Coun- 
sel for appellee stated: ‘‘If the courts ultimately determine that their rights 
have been violated, they would be reinstated ant 
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tion-in-force. And, when their admmustrative appeals 
reached the Civil Service Commission’s Regional Office in 
Atlanta for decision, that office, after receiving direc- 
tions from the Commission in Washington, ruled and 
decided, on July 18, 1968, that the Commission had no 
authority whatsoever to determine whether a civil service 
employee’s removal or demotion was tainted or affected 
by NASA’s unlawful personnel contracts and arrangements 
at the Center. Copies of the decisions rendered upon the 
administrative appeals of appellants Brouillette and Roden 
are printed in the Appendix to this brief. More specifically, 
the Commission ruled as follows in the Roden case: 


“The appellant has submitted that the reduction-in- 
force action in her case resulted from or was affected 
by contracting-out practices of the employing agency 
which she alleges are improper. The issue of whether 
or not any contract between NASA and a private firm 
is improper or has resulted in the procurement of 
personal services in violation of the Federal personnel 
laws is a matter that és irrelevant to, and not for de- 
cision in, a reduction-in-force appeal. The reason for 
this is the fact that regardless of the validity of any 
contract entered into by NASA, the reduction-in-force 
rights of Government employees at NASA cannot be 
affected, for even if such a contract is improper, the 
employees of the private contractor could not be ‘‘com- 
peting employees’? under the law and the Civil Service 
regulations (5 U.S.C. 3502; 5 CFR 351.203(a)). No 
employee of the Government could displace or ‘‘bump”’ 
an employee of a private firm as no law or regulation 
exists that would require or allow such a result. 
Nevertheless, to be of assistance m this area, we have 
placed the appellant’s views of support-contract im- 
equities before NASA for its administrative consider- 
ation.’’? (Italics supplied) 


Obviously, the Commission erroneously or intentionally 
completely missed the point raised by these remaining ad- 
ministrative appeals. The question raised by these cases 
was not whether an ‘‘employee of the Government could 
properly displace or “‘bump’’? an employee of a private 
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firm’’. On the contrary, the question presented by these 
eases was: Can a federal civil service employee be law- 
fully displaced or “‘bumped”’ from his position by em- 
ployees of a private firm illegally employed by NASA pur- 
suant to a contract which is in violation of Federal law? 


The Commission, of course, failed and refused to answer 
that latter question, which lies at the very heart of these 
cases, when it denied the long-delayed administrative ap- 
peals and capriciously advised the appellants: 


‘“‘Nevertheless, to be of assistance in this area, we 
have placed appellant’s views of support-contract in- 
equities before NASA for its administrative considera- 
tion.”? 


In essence, therefore, this case presents the ugly picture 
of two Federal agencies getting together, after they have 
been enjoined by a Federal Court, to cancel 598 out of 764 
reduction-in-force actions because those 598 were conced- 
edly ‘‘affected by improper or illegal contracting-out prac- 


tices’’, while they simultaneously advise the remaining 166 
civil service employees: ‘‘The issue of whether or not any 
contract between NASA and a private firm is improper 
or has resulted from the procurement of personal services 
in violation of the Federal personnel laws is irrelevant ...’’ 


These arbitrary, discriminatory procedures, we submit, 
demonstrate more clearly than ever before why the com- 
plaint in this case states a cause of action for determina- 
tion by the courts in the Federal system—a cause of action 
which was erroneously dismissed by the court below; a 
cause of action which constitutes appellants’ only available 
hope for relief. 
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SUMMARY OF ARGUMENT 
I 


The District Court erred by dismissing the complaint 
on the ground it had no jurisdiction to entertain an action 
for declaratory judgment and injunctive relief with regard 
to NASA’s alleged breach of its collective bargaining 
agreement with Lodge 1898, That contract is typical of 
those made in private industry, and on the face thereof, 
NASA signified its intent ‘‘to be bound”? thereby. Indeed, 
the history and legal authorizations which made it possible 
for NASA to make that contract in the first place demon- 
strate that such agreements were to enjoy substantially the 
same enforcible contract status afforded to collective bar- 
gaining agreements in private industry (Collective Bar- 
gaining Agreements In The Federal Service, BLS Bulletin 
1451; 5 U.S.C. 7301; Executive Order 10988 entitled Em- 
ployee-Management Cooperation In The Federal Service, 
27 Fed. Reg. 551). 


It would thus destroy the effectiveness of the entire 
collective bargaining system in the Federal Service if this 
Court approves the faulty reasoning applied by the District 
Court and harnesses collective bargaining contracts to 
which Government agencies are parties with the old, re- 
jected logic which used to prevail at early common law with 
regard to labor agreements generally. Under those ancient 
rules, labor agreements were not regarded as ‘‘contracts’’, 
but as unenforcible “‘treaties”’ or ‘‘rules of the industry”’ 
(Williston on Contracts, 3rd Ed., Vol. 9, pg. 246-247). 
Today, however, these ancient rules have been thrown aside 
and a labor contract is enforced on the same basis as all 
other contracts (Williston on Contracts, 3rd Ed., Vol. 9, 
pg. 250, 251). In this connection, the Supreme Court has 
consistently ruled that a collective bargaining agreement 
‘tig more than a contract”’ (Steelworkers v. Warrior and 
Gulf Co., 363 U.S. 574, 578); and that ‘‘present federal 
policy is to promote industrial stabilization through the 
collective bargaining agreement’’ (Textile Workers v. 
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Lincoln Mills, 353 U.S. 448, 453). Accordingly, the Su- 
preme Court has instructed other courts in the federal 
system that collective bargaining agreements generally, 
even in the absence of express statutory authority and sub- 
stantive rules of law, should be enforced as the best avail- 
able means of enhancing good, workable labor-management 
relations (Retail Clerks v. Lion Dry Goods Co., 369 U.S. 17, 
28; Textile Workers v. Lincoln Mills, supra; Dowd Box 
Co. v. Courtney, 368 U.S. 502). The courts have been 
directed ‘‘to fashion a body of federal substantive law’’ 
for application in suits brought to enforce labor agree- 
ments. 


Thus, appellants contend that instead of refusing to 
enforce collective bargaining agreements in the Federal 
Service, as the District Court did in the case below, the 
logic and reasoning of Lincoln Mills and Warrior and Gulf 
and the purposes and public policy sought to be attained 
by the President’s regulations (Executive Order 10988) 
under 5 U.S.C. 7301 require a completely opposite result 
in this action. 

sas 

Moreover, inasmuch as the complaint in this case is 
based on a written collective bargaining agreement, and 
on NASA’s alleged violation of its own 1958 organic 
statute and the federal personnel laws, and on NASA’s 
alleged violation of Section 6(b) of Executive Order 10988 
and breach of its own regulations (NPC 401), the action 
here is not barred by this Court’s decisions in Manhattan- 
Bronx Postal Union v. Gronouski, 350 F.2d 451, cert. denied 
382 U.S. 978, and National Association of Internal Revenue 
Employees v. Dillon, 356 F.2d 811. Jurisdiction was denied 
in those cases because, in substance, the plaintiffs alleged 
merely that the agencies involved had misconstrued or 
erroneously applied some of the provisions of Executive 
Order 10988. 


In recent decisions by other courts, the ‘‘net tendency”’ 
has been to recognize collective labor agreements in the 
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Federal Service and to enforce same, if such enforcement 
would be effective and useful (Morris v. Steele, D.C. Mass. 
1966, 253 F. Supp. 769; Hicks v. Freeman, D.C.N.C. 1967, 
973 F. Supp. 334). And, of course, enforcement in this 
case would not only be effective and useful; indeed, it 
represents the only possible relief available to appellants. 


Im 


But even absent the collective bargaining agreement in 
this case, the district court still had jurisdiction to con- 
tinue to entertain the reduction-in-force suit on behalf 
of the individual appellants and to render a decision on 
the merits, because from the very outset it was clear that 
the individual appellants had no effective or adequate ad- 
ministrative remedy to exhaust before the Civil Service 
Commission (Reynolds v. Lovett, CCA, D.C. 1951, 201 F. 2d 
181, cert. denied, 345 U.S. 926; Roth v. Brownell, CCA, 
D.C. 1954, 215 F. 2d 500, cert. denied, 75 S. Ct. 89; Wolff 
v. Selective Service Board, 372 F. 2a 817, 825). 


In any event, the district court, in accordance with its 
own original ruling on the Preliminary Injunction, should 
have preserved the status quo by retaining jurisdiction 
over this action and by continuing the injunction in effect 
pending completion of the administrative proceedings be- 
fore the Commission (Group v. Finletter, D.C. D.C. 1952, 
108 F. Supp. 327; Wettre v. Hague, CCA 1, 1948, 168 F. 2d 
825; Reeber v. Russell, D.C. N.Y. 1950, 91 F. Supp. 108; 
Farrell v. Moumau, D.C. Cal., 1949, 85 F. Supp. 125). 


IV 


The Court erroneously allowed National Council of Tech- 
nical Service Industries to intervene (Rule 24, Federal 
Rules of Civil Procedure; and cases cited at Point IV). 
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ARGUMENT 
POINT I 


The District Court Erred by Dismissing the Complaint on the 
Ground It Had No Jurisdiction To Entertain an Action for 
Declaratory Judgment and Injunctive Relief With Regard 
to NASA’s Alleged Breach of Its Collective Bargaining 
Agreement With Appellant, Lodge 1858 

As stated above, Judge Holtzoff dismissed the cause of 
action asserted on behalf of Lodge 1858 in this case on 
the ground ‘‘There is no such thing as a collective bar- 
gaining agreement with a Government department that is 
binding ...”’ (J.A. 211, 212); and “‘A collective bargain- 
ing agreement between a union and a Government agency 
is an entirely different type of document than a collective 
bargaining agreement between a labor union and a private 

employer’? (J.A. 212). 


Appellants submit that these rulings and the judgment 
of dismissal predicated thereon are patently erroneous 
and wrong, and if they are allowed to stand by this Court, 
the most basic foundations which support the new labor- 
management relations program in the Federal Service will 
crumble and fall, and that entire program will become 
meaningless and ineffectual. 


The collective bargaining agreement involved in this case 
is printed in its entirety at pages 219-247 of the Joint 
Appendix. In every respect it constitutes an easy-to-recog- 
nize, typical collective bargaining contract between Man- 
agement (NASA), on one hand, and a duly recognized 
Union (Lodge 1858), on the other (J.A. 219). In this 
connection, the term ‘‘collective bargaining agreement’’ has 
been very simply defined by Ludwig Teller in his work en- 
titled ‘‘Labor Disputes and Collective Bargaining”’ (Vol. 
1, pg. 476) as follows: 

“The collective bargaining agreement has been 


variously interpreted, but its essential nature is the 
subject of general understanding. It may be broadly 
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defined as an agreement between a single employer or 
an association of employers on the one hand and a 
labor union upon the other, which regulates the terms 
and conditions of employment.’ (Italics supplied) 


In the Preamble to the contract between NASA and 
Lodge 1858, it is stated that ‘‘the intent and purpose of 
the parties to this Agreement is . . . to establish a basic 
understanding relative to the personnel policy, practices 
and procedures, and other matters affecting conditions of 
employment ...’? (J.-A. 219, 220). Thus, NASA and 
Lodge 1858 established from the very outset that they were 
desirous of making and performing a regular, binding col- 
lective bargaining contract within the scope of the very 
simple definition set forth above. 


Moreover, while Judge Holtzoff doubted that there is 
any such thing as a collective bargaining agreement which 
can be ‘‘binding”? on a Government department, the col- 
lective bargaining agreement between NASA and Lodge 


1858 specifically provides on its face, at the end of the 
Preamble (J.A. 220): 


“In consideration of the mutual covenants herein 
set forth, the parties hereto, intending to be bound 
hereby, agree as follows: —”’ 


The said contract then goes on to set forth a series of 
agreements which are typical of collective bargaining con- 
tracts regularly made between private industrial employers 
and industrial unions. Article II of the contract describes 
the bargaining unit for which the contract is made and 
which is to be covered thereby (J.A. 220). Article V deals 
with ‘‘Union Representation”? of employees in their rela- 
tions with Management (J.A. 223). Article VI recites 
provisions to govern “Employee complaints and griev- 
ances’? (J.A. 225). Articles VII and VIII deal with how 
“cannual leave’? and ‘‘sick leave’? shall be administered 
(J-A. 230, 231). Article IX governs ‘‘Excused absence for 
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registration and voting”’ (J.A. 233). Article X deals with 
absences because of weather conditions (J.A. 234). Article 
XI establishes the ‘“‘basic workweek” and how it is to be 
administered (J.A. 235). Article XII deals with the dis- 
tribution and administration of ‘‘overtime’’ (J.A. 236). 
Article XIII sets forth provisions to govern ‘¢rest periods’’, 
while Article XIV deals with ‘‘clean-up time” (J.A. 237). 
Article XV governs ‘“‘shift operations’; Article XVII, 
“employee training”’; Article XVIII, ‘‘merit placement 
and promotion”; Article XIX, ‘within grade increases”’ 
and so on (J.-A. 238-247). 


Accordingly, appellants submit that Judge Holtzoff was 
clearly in error when he ruled that ““A collective bargaining 
agreement between a union and a Government agency is 
an entirely different type of document than a collective 
bargaining agreement between a labor union and a private 
employer’. Indeed, with the possible exception of wage 
provisions (wages in the federal service being fixed by 
Congress), the collective bargaining agreement in the case 


at bar is essentially similar, in both form and substance, 
to the type of collective bargaining agreements regularly 
and universally made and enforced between employers and 
labor unions in private industry. 


In fact, when one examines the history and legal au- 
thorizations which made it possible for NASA and Lodge 
1858 to enter into this agreement in the first place, it be- 
comes crystal clear that such authority was granted by 
the President, under the provisions of 5 U.S.C. 7301, so 
that federal employees and their unions could become par- 
ties to regular collective bargaining agreements and thus 
enjoy substantially the same labor contract rights as those 
possessed by industrial unions and employees in private 
industry for years. In a publication entitled ‘‘Collective 
Bargaining Agreements In The Federal Service’’ (Bureau 
of Labor Statistics, Bulletin No. 1451), the United States 
Department of Labor briefly traces the history which finally 
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led to collective labor contracts in the Federal Service as 
follows, at page 2: 


“Union activity in the Federal Service, it should be 
emphasized, is not a recent development. Organiza- 
tions of blue collar workers in Government installa- 
tions existed in the 1830’s and 1840’s and contributed 
to efforts to reduce daily hours of work to 10 and, 
subsequently, to 8. At the urgings of union leaders, 
Congress passed the first “prevailing wage’’ statute 
in 1861. Postal unions were founded in the 1880’s and 
1890’s, As a result of growing union activity among 
Federal blue collar workers, the International Associ- 
ation of Machinists, in 1904, chartered a separate di- 
vision for such members, known as District 44. (Mem- 
bers of IAM’s District 44 and of the Metal Trades 
Department have for a number of years served on the 
Navy Wage Committee which reviews data on local 
prevailing wage rates and determines area pay scales 
for each craft). Four years later, a number of unions 
affiliated with the American Federation of Labor estab- 
lished . . . local metal trades councils to coordinate 


representation and bargaining efforts ... The right 
of Federal employees to join unions and to petition 
Congress was established by the Lloyd-LaFollette Act 


of 1912... 


“The first general union of civil servants, the Na- 
tional Federation of Federal Employees, was formed 
in 1917 . . . In 1932, local unions . - - formed the 
American Federation of Government Employees. Both 
unions are still in existence.” 


The Department of Labor’s publication then goes on to 
state that, in June, 1961, President Kennedy appointed 
a Task Force ‘‘to advise him on employee-management 
relations in the Federal Government.’? That Task Force 
consisted of Secretary of Labor Goldberg, the Chairman of 
the Civil Service Commission, the Director of the Budget 
Bureau, the Postmaster General, the Secretary of Defense 
and Special Counsel to the President Sorenson. The Task 
Force, after an extensive survey, found that various 
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agencies of the Government already had established ex- 
tensive relations with federal employee unions.* For 
example, it was found that 82% of all employees of the 
Tennessee Valley Authority were organized into unions; 
and that TVA had actually made collective bargaining con- 
tracts with 16 craft unions represented by the Valley 
Trades and Labor Council since 1937, and with 7 white- 
collar unions . . - since 1943.4 The Department of the 
Interior was already a party to 24 collective bargaining 
contracts as of the end of 1961, covering employees on the 
Alaska Railroad, the Bureau of Reclamation, Bonneville 
Power Administration, Bureau of Mines . . . and power- 
plants run by the Bureau of Indian Affairs and Southwest- 
ern Power Administration.* 


Accordingly, the Task Force concluded in its Report 
to President Kennedy dated November 30, 1961:* 


“The absence of Presidential policy at this late date 
is an unnecessary situation; in many ways it is an 
anomalous one. For a quarter of a century it has 
been the public policy of the Government to encourage 
employees in private enterprise to organize and deal 
collectively ; yet the Government continues to have al- 
most nothing to say concerning the role of organiza- 
tions of its own employees .. .- 


“The Civil Service system has provided an excellent 
and, indeed, indispensable method of selecting govern- 
ment employees and rewarding their achievements. 
However, it has not, on the whole, provided a means 
by which employees acting in concert may promote the 
collective interests of civil servants. In this light it 
is clear that the systems are both mutually compatible, 
and in fact complement each other.”’ 


13 BLS Bulletin 1451, pg. 1. 
14 BLS Bulletin 1451, pgs. 2, 3. 
15 BLS Bulletin 1451, pg. 3. 
16 BLS Bulletin 1451, pg. 3. 
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In line with the recommendations contained in the Task 
Force Report, President Kennedy, in January, 1962, 
promulgated Executive Order 10988 entitled Employee- 
Management Cooperation In The Federal Service (27 Fed- 
eral Reg. 551). That Executive Order, a regulation issued 
by the President of the United States, was made pursuant 
to 5 U.S.C. 7301, which provides: 


“Presidential regulations. 


The President may prescribe regulations for the 
conduct of employees in the executive branch.”’ 


The Executive Order issued by the President provided 
for three forms of ‘“‘recognition’’ to be extended by Gov- 
ernment agencies to federal employee unions: (1) Informal 
recognition entitles any organization ‘‘to be heard on mat- 
ters of interest to its members”’, but the agency is under 
no obligation ‘“‘to consult”’ with such organization on per- 
sonnel policy ; (2) Formal recognition, which entitles unions 
having at least 10% membership among the employees in 
a given unit the right “‘to consult?’ with Management on 
matters relating to working conditions and personnel 
policies; and finally, (3) Exclusive recognition, which en- 
titles a union selected by a majority of the employees in 
a unit to ‘‘represent all employees in the unit and to nego- 
tiate collective bargaining agreements’? More particu- 
larly with regard to collective bargaining agreements such 
as the one involved in the case at bar, Section 6(b) of 
Executive Order 10988 states: 


“¢(b) When an employee organization has been 
recognized as the exclusive representative of employees 
of an appropriate unit, i shall be entitled to act for 


and to negotiate agreements covering all employees in 
the unit and shall be responsible for representing the 
interests of all such employees . - - Such employee or- 
ganization shall be given the opportunity to be repre- 


—_ 


17 BLS Bulletin 1451, pgs. 3, 4. 


42 


sented at discussions between management and 
employees or employee representatives concerning 
grievances, personnel policies and practices, or other 
matters affecting general working conditions of em- 
ployees in the unit. The agency and such employee 
organization, through appropriate officials and repre- 
sentatives, shall meet at reasonable times and confer 
with respect to personnel policy and practices and 
matters affecting working conditions, so far as may 
be appropriate subject to law and policy requirements. 
This extends to the negotiation of an agreement, or 
any question arising thereunder, the determination of 
appropriate techniques . . . to assist in such negotia- 
tion, and the execution of a written memorandum of 
agreement or understanding incorporating any agree- 
ment reached by the parties ...’’ (Italics supplied). 


Section 7 of Executive Order 10988 provides that ‘‘Any 
basic or initial agreement entered into with an employee 
organization as the exclusive representative of employees 
in a unit must be approved by the head of the agency 
or any official designated by him’’; and Section 15 of the 
Executive Order states: 


‘“‘Nothing in this order shall be construed to annul 
or modify, or to preclude the renewal or continuation 
of, any lawful agreement heretofore entered into be- 
tween any agency and any representative of its em- 
ployees ...” 


The Labor Department’s publication ‘‘Collective Bar- 
gaining Agreements In The Federal Service’’ states, at 
page 7, that by the summer of 1964, 209 collective bargain- 
ing agreements were already in effect in the Federal Serv- 
ice covering 599,737 federal employees, 492,542 of whom 
were Classification Act civil service employees and 62,635 
of whom were blue-collar civil service employees. Since 
1964, the number of such agreements and the numbers of 
federal employees covered thereby have continued to grow 
swiftly and continuously. 
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Consequently, as a basic proposition, it seems perfectly 
clear that there is little real difference in purpose, scope, 
substance, form or effect between collective bargaining 
agreements in private industry and collective bargaining 
agreements made in the federal service. Both regulate 
labor-management relations and working conditions and, 
like all other contracts, both establish binding rights and 
obligations for the employer, on one hand, and for the 
union and the employees it represents on the other. 


Considering the historical reasons, legal bases and lofty 
purposes pursuant to which the right to make collective 
bargaining agreements was extended by Presidential regu- 
lation to the Federal Service and considering the vast 
body of public policy which supports the full recognition 
and enforcement of collective bargaining agreements gen- 
erally, it would be regrettable and disastrous if this Court 
approved the faulty reasoning applied by Judge Holtzoff 
in the case below and thus harnessed collective bargaining 
in the Federal Service with the old, rejected, toothless logic 
which used to prevail at early common law with regard to 
the enforcement of collective labor agreements. Under 
those ancient rules, collective labor agreements were not 
regarded as ‘‘contracts”’, but as “‘trade agreements’’ or 
<treaties’’, which merely formulated customs and usages 
or the “‘rules of the industry”’ (Williston on Contracts, 3rd 
Bd., Vol. 9, pg. 246-247). Williston goes on to state, how- 
ever, that ‘‘in the great majority of jurisdictions, collective 
labor agreements have gradually achieved the status of 
contracts’’, and even at common law today, ‘‘a labor con- 
tract is to be treated like any other’? (Williston on Con- 
tracts, 3rd Ed., Vol. 9, pg. 250, 251). 


Indeed, in recent years, the Supreme Court of the United 
States has made it abundantly clear that a collective bar- 
gaining agreement “3s more than a contract’’ (Steelworkers 
v. Warrior and Gulf Co., 363 US. 574, 578); and that the 
“¢present federal policy is to promote industrial stabiliza- 
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tion through the collective bargaining agreement” (Textile 
Workers v. Lincoln Mills, 353 U.S. 448, 453, 454). In 
Steelworkers v. Warrior and Gulf Co., supra, the Court 
expressed its broader view of a collective bargaining agree- 
ment in this manner, at pages 578, 579: 


“The collective bargaining agreement states the 
rights and duties of the parties. It is more than a 
contract: it is a general code to govern the myriad of 
cases which the draftsman cannot wholly anticipate .. . 
The collective agreement covers the whole employment 
relationship . . .”” 


Regarding the need and desirability for effective federal 
court enforcement procedures in suits involving the failure 
of a party to a collective bargaining agreement to comply 
with the provisions of that contract the Supreme Court 
stated in Retail Clerks v. Lion Dry Goods Co., 369 US. 
17, 28 and in Textile Workers v. Lincoln Mills, supra, at 
page 455: 

“Pederal courts should enforce these agreements 


on behalf of or against labor organizations and... 
industrial peace can best be obtained in that way.”’ 18 


Indeed, in Textile Workers v. Lincoln Mills, supra, the 
Supreme Court stated (at 353 U.S. 456, 457) that courts 
in the federal system should exercise “‘judicial inventive- 
ness’ to guarantee that collective bargaining contracts are 
“equally binding and enforceable on both parties’’; and 
it directed the federal courts ‘‘to fashion’’ a body of fed- 
eral substantive law for application in suits brought for 


18 The same rule is expressed in another way in Williston on Contracts, 
3rd Ed., Vol. 9, pgs. 253, 254: ‘‘Even in the absence of statute, the desir- 
ability of giving such agreements obligatory force (is) recognized.”’ See 
also: Dowd Bor Co. v. Courtney, 368 U.S. 502, where the Supreme Court 
stated that, even absent Section 301 of the Taft-Hartley Act, federal courts 
enforced collective bargaining contracts in proper cases, and that regardless 
of Section 301, State courts were empowered and encouraged to enforce such 
contracts. Thus, the rules established by the Supreme Court are, in no 
respect, entirely dependent on Section 301 of Taft-Hartley. 
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the enforcement of such contracts. In this connection, the 
Court stated, at page 457: 


“Tt ig not uncommon for federal courts to fashion 
federal law where federal rights are concerned.”’ 


In the case at bar, the rights of scores of employees of 
the Federal Government, all of whom are covered by an 
effective collective bargaining agreement with NASA, are 
clearly at stake. The time and the opportunity have thus 
arrived where the federal courts, in line with the logic 
and reasoning of Lincoln Mills and Warrior and Gulf, 
which made industrial labor contracts fully enforceable, 
should now exercise judicial inventiveness to fashion a body 
of federal law which will require parties to collective bar- 
gaining agreements im the Federal Service, like parties to 
collective bargaining agreements in private industry, to 
comply with those contracts as they originally agreed to do. 
In the case at bar, the ingredients for such relief are readily 
available as follows: 


(1) The Court might start with 5 U.S.C. 7301, an Act 
of the Congress which authorizes the President to pre- 
scribe ‘‘regulations for the conduct of employees in the 
executive branch’’. 


(2) The Court might next turn to the ‘‘regulations’’ the 
President adopted in 1962 and embodied in the provisions 
of Executive Order 10988, especially those provisions of 
Section 6(b) which authorize the execution and perform- 
ance of collective bargaining agreements by the various 
agencies of the Government. Clearly, those regulations 
contemplate that once an agency enters into a written col- 
lective bargaining agreement pursuant to Sections 6(b) 
and 7, the agency is thereafter obligated to adhere to and 
perform the terms and conditions of that contract, just 
as it would be obligated to perform any other contract it 
was authorized by statute or regulation to make in the 
first place. 


(3) The Court should also give force and effect to Section 
6(b) of the Executive Order (the President’s regulations) 
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pursuant to which NASA had the absolute duty to ‘‘meet 
_.. and confer with respect to personnel policy and prac- 
tices and matters affecting working conditions”? and with 
respect to “‘any questions arising’? under the collective bar- 
gaining agreement previously made with Lodge 1858. The 
Complaint in this case alleges that NASA violated those re- 
quirements of the regulations, as indeed, it violated the Ar- 
ticles of the collective bargaining agreement itself entitled 
“Reduction In Force”’, ‘Merit Placement”’, and ‘‘Contract- 
ing”? (J.-A. 22, 23; 219-245). Thus, in this case, NASA’s ac- 
tions violated both the regulations and the contract. Under 
these circumstances, the District Court has jurisdiction to 
entertain this action under the rule of Service v. Dulles, 
354 U.S. 363, Vitarelli v. Seaton, 359 U.S. 535 and Connelly 
vy. Nitze, CCA, D.C. 1968 (No. 21,085, decided August 15, 
1968) pursuant to which agency personnel actions, accom- 
plished in violation of the letter or spirit of applicable 
regulations, are invalid and void. 


(4) In the course of fashioning a body of federal law 
to govern enforcement of collective labor contracts in the 
Federal Service, the Court might likewise turn to the pro- 
visions of the Declaratory Judgment Act, 28 U.S.C. 2201, 
which empower the district courts to “<declare the rights 
and other legal relations’’ of parties to a valid contract— 
<“<whether or not further relief is or could be sought’’. 


(5) Finally, the Court might also utilize the provisions 
of 28 U.S.C. 1361, which empowers the district courts to 
entertain ‘‘any action in the nature of mandamus to compel 
an officer or employee of the United States or any agency 
thereof to perform a duty owed to the plaintiff’’—in this 
ease, of course, the duty being NASA’s obligations to ad- 
here to and perform the terms of the said collective bar- 
gaining contract and to comply particularly with those 
provisions of the contract contained in Article XVIII 
(Merit Placement) and Article XXVII (Contracting). 


In conclusion, it should be understood that the granting 
of full judicial relief on the merits in this case is absolutely 
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essential because the collective bargaining contract here, 
unlike the contracts involved in Lincoln Mills and Warrior 
and Gulf, supra, contains no provision for arbitration. 
Under Article XXIX of the contract, entitled ‘‘Compli- 
ance with Agreement’’, matters ‘“‘which involve failure of 
the . . . Employer to comply with the provisions of this 
Agreement (are to be) referred for resolution to the Per- 
sonnel Officer and the President of the Union’? (J.A. 246). 
The record shows that when Lodge 1858 referred the mat- 
ter to Management in this instance, Management summarily 
replied that it intended to proceed forthwith with the re- 
duction-in-force (J-A. 25), thus remitting Lodge 1858 to 
this action as its sole means of relief under the contract. 
Accordingly, while the basic dispute here presented (illegal 
contracting out and reduction-in-force) is almost identical 
to the dispute involved in Warrior and Gulf, supra, the 
relief here must be entirely judicial, whereas the relief 
granted by the Supreme Court, under the terms of the 
contract in Warrior and Gulf, was arbitration. 


POINT II 


The Complaint Here, Based on the Collective Bargaining Con- 
tract and NASA's Violation of Federal Statutes, and Breach 
of the President's and Its Own Regulations, Is Not Barred 
by This Court’s Decisions in Postal Union v- Gronouski 
and NAIRE v. Dillon 

The complaint in this case, baged as it is on the collec- 
tive bargaining contract, and on NASA’s alleged violation 
of its own organic statute and the federal personnel stat- 
utes, and NASA’s breach of the President’s regulations 

(Executive Order 10988) and its own regulations (NPC 

401), is not barred by this Court’s decision in Manhattan- 

Bronz Postal Union v. Gronouski, 350 F.2d 451, cert. de- 

nied 382 U.S. 978, and National Association of Internal 

Revenue Employees v. Dillon, 356 F. 2d 811. 


Neither of the last mentioned cases was grounded on the 
agency’s breach of contract, or on the agency’s alleged 
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violation of federal law, or on the agency’s breach of Ex- 
ecutive Order 10988 itself, or on the agency’s breach of 
its own regulations. Thus, in Manhattan-Brona Postal 
Union, this Court ruled, at page 455: 


“They do not claim that his (the Postmaster Gen- 
eral’s) adoption of and adherence to the 60% rule is 
in violation of Executive Order 10988 . . . 


“¢ The short of appellant’s case is that appellee 
has misconstrued the President’s instructions, and the 
law is clear that an officer of the United States does 
not act outside his authority whenever he acts upon 
an erroneous decision of law or fact, if he is em- 
powered to make the decision . . .”” 


And in the NAIRE case, this Court stated, at page $12: 


“But, as we said in Manhattan-Brona, if the Secre- 
tary of the Treasury is incorrectly interpreting the 
President’s personnel policies as manifested in Execu- 
tive Order 10988, correction of that error, if such it 
re must be sought in a quarter other than the District 

ourt.”” 


Here, the short of appellants’ case is that appellee Ad- 
ministrator of NASA has illegally, arbitrarily and capri- 
ciously removed or discharged a large body of federal civil 
service employees and has displaced them with non-civil 
service employees obtained under personnel contracts which 
violate the 1958 NASA statute and the federal personnel 
laws; that the Administrator of NASA has so acted in 
violation of provisions of the collective bargaining contract 
with Lodge 1858, and in violation of Section 6(b) of Execu- 
tive Order 10988 and of the sense and spirit of his own 
regulations (NPC 401). 


In no sense, therefore, does this action fall within the 
ambit of the rule established by Manhattan-Brona and 
NAIRE, and to the extent Judge Holtzoff relied on those 
decisions to dismiss the complaint in this action, he erred. 
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In two decisions rendered by other courts since the 
Manhattan-Bronz and NAIRE cases were decided by this 
Court, the net tendency has been to recognize and uphold 
collective bargaining contracts in the federal service if, 
under the terms of the contract involved in any given case, 
such enforcement might result in decisive relief above and 
beyond mere ‘‘further consultation’? between an agency 
and union (Morris v. Steele, D.C. Mass., 1966, 253 F. Supp. 
769; Hicks v. Freeman, D.C. N.C. 1967, 273 F. Supp. 334). 
In the case at bar, enforcement of the contract would 
clearly result in decisive relief to the appellants. Here, 
matters reserved for mere ‘‘consultation’’ are specified in 
Article IV of the contract (J.A. 222). However, the pur- 
pose of this action is to gain enforcement of those addi- 
tional provisions of the contract which preclude unlawful 
reductions-in-force (Article XVI, J.A. 239) ; which require 
that ‘existing vacancies be utilized to the maximum extent 
to place employees in continuing positions who otherwise 
would be separated from the service (Article XVI, J.A. 
239) ; which require the Employer (NASA) ‘‘to maintain 
a career service which affords maximum opportunity for 
continuity of employment’’ (Article XVIU, J.A. 241); 
which requires the Employer ‘“‘to conform to appropriate 
Civil Service Commission and agency regulations in re- 
assignments, changes to lower grade, and transfers”’ 
(Article XVIII, J.A. 241) ; and which require the Employer 
to curtail contracting out in every possible manner “to 
minimize displacement by taking every possible prudent 
action to retain career employees’’ (Article XXVII, J.A. 
245). 
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POINT It 


In This Case Wherein 598 of the 764 Proposed Reductions-in- 
Force Were Admittedly Unlawful and Were Voluntarily 
Cancelled and Wherein the Civil Service Commission Has 
Continuously Taken the Position It Has No Jurisdiction To 
Determine the Legal Issues Raised by This Suit Upon In- 
dividual Appellants’ Administrative Appeals, the District 
Court Erred by Dismissing the Complaint and Vacating 
the Preliminary Injunction Until the Individual Appel- 
lants Exhausted Their Fruitless Remedies Before the 
Commission 


‘As stated above, when Judge Holtzoff granted the Pre- 
liminary Injunction in this case, NASA and the Civil 
Service Commission quickly reached an agreement that 598 
of the 764 proposed reductions in-force here involved were 
tainted by unlawful and ‘‘tmproper service contract opera- 
tions’, and thus should be cancelled (J.A. 188). That 
agreement, however, arbitrarily and eapriciously discrim- 
inated against the balance of the 764 civil service employees 
involved and proposed that they should still be removed 
from their positions (J.A. 189). 


Simultaneously, the record before the Court showed 
that the Chairman of the Civil Service Commission had 
specifically advised the appellants in writing that the Com- 
mission had no jurisdiction unilaterally to stop any of the 
proposed removals on the ground that same were tainted 
by unlawful contract operations (J.A. 25). It was the Com- 
mission’s position that ‘“‘NASA is solely responsible’’ for 
those operations (J.A. 25). And now, of course, the Com- 
mission’s Atlanta Region has confirmed and adopted that 
position by denying administrative appeals in these cases on 
the ground that ‘‘The issue of whether or not any contract 
between NASA and a private firm is improper or has re- 
sulted in the procurement of personal services in violation 
of the Federal personnel laws is a matter that is irrelevant 
to, and not for decision in, a reduction-in-force appeal’’ 
(See Appendix to this brief). 
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Under these circumstances, we submit it was erroneous 
for the District Court to vacate the Preliminary Injunction 
and to dismiss the complaint as it applied to the 166 re- 
moval and demotion actions not covered by the CSA-NASA 
agreement on the ground that the Court had no jurisdiction 
to entertain this action until after the individual appellants 
and the other removed employees exhausted their fruit- 
less administrative remedies before the Commission (J.A. 
216). 


This Court, of course, has made it perfectly clear that 
the District Court has jurisdiction to entertain suits by 
federal civil service employees to determine whether their 
removal from positions as part of an agency reduction-in- 
force is in violation of federal law or regulations (Reyn- 
olds v. Lovett, CCA D.C. 1951, 201 F. 2d 181, cert. denied, 
345 U.S. 926; Roth v. Brownell, CCA. D. C., 1954, 215 F. 2d. 
500, cert. denied, 75 S. Ct. 89) And, in cases where un- 
usual circumstances of illegality indicate that a reduction- 
in-force should be enjoined in order to preserve the status 


quo until available administrative remedies are exhausted, 
the federal courts have not hesitated to grant such tem- 
porary injunctive relief (Group v. Finletter, D.C.D.C., 
1952, 108 F. Supp. 327; Wettre v. Hague, CCA 1, 1948, 168 
F. 2d. 825; Reeber v. Russell, D.C. N.Y. 1950, 91 F. Supp. 
108; Farrell v. Moumau, D.C. N.D. Cal., 1949, 85 F. Supp. 
125)”. 


In the case at bar, however, the record shows that the 
individual appellants and the other employees who have 
now been removed from their positions really never had 
any meaningful or effective administrative remedy to ex- 
haust in the first place. In cases such as this, the courts 
in the federal system, with the Supreme Court in the lead, 


19 And, of course, Judge Holtzoff originally correctly ruled in this action 
that because of ‘‘the very unusual situation’’ of alleged illegality presented, 
the entire reduction-in-force should be enjoined until administrative remedies 
are exhausted by the employees’’. (J.A. 152, 153). 
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have held that when there is nothing to be gained from the 
exhaustion of administrative remedies and the harm from 
the continued existence of the proposed agency action 1s 
great, the District Court should exercise immediate juris- 
diction and should not compel the parties to pursue mean- 
ingless administrative relief (Wolff v. Selective Service 
Board, CCA, 2, 1967, 372 F. 2d. 817,825; McCalloch v. 
Sociedad Nacional, 372 U.S. 10, 16; Leedom v. Kyne, 358 
U.S. 184; Lichter v. United States, 334 U.S. 742; Glover v. 
United States, CC 88, 1961, 286 F. 2d. 84; Bullard Co. v. 
N.L.B.B., D.C.D.C. 1966, 253 F Supp. 391). 


The usual and exceptional circumstances here involved, 
when the defendants admitted that 598 of the 764 proposed 
personnel actions were unlawful, clearly required the Dis- 
trict Court, in justice, to retain jurisdiction in this case and 
to continue the preliminary injunction in effect until it could 
be fairly determined whether the remaining personnel ac- 
tions were equally illegal. 


POINT IV 


The District Court Erroneously Granted the Intervention of 
National Council of Technical Service Industries 


The National Council of Technical Service Industries 
(NCTSI) is not a party to any personnel contract with 
NASA. It has no legally cognizable property interest or 
right which will be injured if the declaratory and injunctive 
relief sought by this action is granted. There is no statute 
of the United States which confers any right to intervene 
on NCTSI. No relief is sought in this action against 
NCTSI or any of its members. NCTSI has no defense in 
common with either NASA or the Civil Service ‘Commission 
in this case. Any interest its members have in this litiga- 
tion should be asserted by them, not by their lobbyist-trade 
association. Thus, NCTSI has no standing to intervene 
herein under Rule 24 of the Federal Rules of Civil Pro- 
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cedure, and the District Court erred by granting the mo- 
tion to intervene.” 


The law is settled that unless a statute gives a trade 
association standing to sue on behalf of its members or 
unless it can be shown that the trade association itself 
has some legally cognizable right or interest to protect in 
a litigation, the association lacks standing to sue (North- 
ern California Monument Dealers Assn. v. Interment As- 
sociation of California, D.C. Cal. 1954, 120 F. Supp. 93, 94; 
Farmers Co-op Oil Co. v. Socony-Vaccuum Oil Co., CCA 
8, 1942, 133 F. 2d 101; Alabama Independent Service Sta- 
tion Assn. v. Shell Petroleum Corp. D.C. Ala., 1939, 28 
F. Supp. 386). In the Alabama Independent Service Sta- 
tion Assn. case, supra, the court stated, at page 390: 


‘The capacity of the association corporation . . 
to sue generally is not questioned, but its capacity to 
enforce the separate property rights of its individual 
members seems unfounded in any authority or law.’’ 


CONCLUSION 


The judgment of the District Court should be reversed, 
the intervention of National Council of Technical Service 
Industries denied, and the case remanded to the District 
Court for further proceedings on the merits. 


Epwagp L. Merrican, 
Attorney for Appellants, 
1700 Pennsylvania Avenue N.W. 
Washington, D. C. 


20 Judge Holtzoff granted the intervention over the objection of both ap- 
pellants and appellees (J.A. 163-168). He ruled (J.A. 167): ‘‘I should 
think you would welcome someone who wants to be heard .. . I don’t see how 
cither the plaintiff or the defendant is going to be prejudiced . . .”’ 
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APPENDIX 


UNITED STATES CIVIL SERVICE COMMISSION 


ATLANTA REGION 


Comprising Alabama, Florida, Georgia, Mississippi, 
North Carolina, South Carolina, Tennessee, Puerto 
Rico, and the Virgin Islands 


OFFICE OF THE DIRECTOR, ATLANTA, GA. 30303 


Address: In Reply Please Refer To 
Director Appl:sm 
Atlanta Region Your Reference 
US. Civil Service Commission July 18, 1968 
Merchandise Mart 
240 Peachtree Street, N.W. 
Atlanta, Ga. 30303 


President, Lodge 1858 

American Federation of Government Employees 
Building 3648 

Redstone Arsenal, Alabama 35809 


Dear Sir: 


We have decided the reduction-in-force appeal of Mrs. 
Doris E. Roden. 


We have reviewed the procedures used in conducting the 
reduetion-in-foree and have examined the retention reg- 
isters and other pertinent records. The records show that 
the appellant was listed correctly on the retention register, 
was properly reached for reduction-in-force action, and 
received proper notice. The following paragraphs are in 
support of these findings and recognize the substantive 
bases for appeal. 


The appellant has submitted that the reduction-in-force 
action in her case resulted from or was affected by con- 
tracting-out practices of the employing agency which she 
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alleges are improper. The issue of whether or not any 
contract between NASA and a private firm is improper 
or has resulted in the procurement of personal services in 
violation of the Federal personnel laws is a matter that is 
irrelevant to, and not for decision in, a reduction-in-force 
appeal. The reason for this is the fact that regardless of 
the validity of any contract entered into by NASA, the 
reduction-in-force rights of Government employees at 
NASA cannot be affected, for even if such a contract is 
improper the employees of the private constractor could 
not be ‘“‘competing employees”’ under the law and the 
Civil Service regulations (5 U.S.C. 3502; 5CFR 351.203 
(a)). No employee of the Government could displace or 
““bump”’ an employee of a private firm as no law or regula- 
tion exists that would require or allow such a result. Never- 
theless, to be of assistance in this area, we have placed this 
appellant’s views of support-contract inequities before 
NASA for its administrative consideration. 


The notice period did exceed the regulatory maximum as 
claimed; however, on the fact that court action enjoined the 
agency to maintain the status quo prevailing on January 12, 
1968, for 59 days of the 114 day notice period, no fatal de- 
fect is found in the notice. 


Competitive levels must be comprised of positions in the 
competitive area to which employees are officially assigned. 
Interchange of incumbents without the work being unduly 
interrupted is essential. Careful examination of official 
position descriptions reveals in our judgment, on the 
specializations involved, that the appellant’s competitive 
level was not excessively restricted. 


The Agency’s offer of assignment complies with the pro- 
visions of the reduction-in-force regulations in that it 
required the least reduction from a wage, salary, or grade 
standpoint. We reached this conclusion by reviewing other 
competitive levels about which claims were made as to 
assignment rights, by reviewing other levels in general, 
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and by considering applicable representative rates of pay. 
We did not find any other positions to which the appellant 
was entitled. 


With regard to the position of Office Services Supervisor 
GS-342-7 and Administrative Specialist GS-301-7 we find 
that appellant does not possess the specialized experience 
required by Civil Service Handbook X-118. 


Since our review of the facts disclosed no violation of the 
appellant’s rights under the reduction-in-force regulation, 
the appeal is denied. 


Unless this decision is further appealed within fifteen days 
of the day it is received, it becomes the final decision of the 
Civil Service Commission. Two copies of any further ap- 
peal should be addressed to the Board of Appeals and 
Review, U.S. Civil Service Commission, Washington, D. C. 
20415. Since a further appeal does not include the right 
to a hearing before the Board of Appeals and Review, any 
representations which the Board should consider beyond 


those now in the appeal file must be submitted in writing. 
Please send two copies. 


Please notify this office of the filing of any further appeal 
so that the appeal file can be sent promptly to the Board. 


Sincerely yours, 
Hammonp B. Smite 


Hammond B. Smith 
Regional Director 


ce: 
Appellant 
George C. Marshall Space Flight Center 
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UNITED STATES CIVIL SERVICE COMMISSION 


ATLANTA REGION 


Comprising Alabama, Florida, Georgia, Mississippi, 
North Carolina, South Carolina, Tennessee, Puerto 
Rico, and the Virgin Islands 


OFFICE OF THE DIRECTOR, ATLANTA, Ga. 30303 


Address: In Reply Please Refer To 
Director Appl :dtb 
Atlanta Region Your Reference 
US. Civil Service Commission July 18, 1968 
Merchandise Mart 
240 Peachtree Street, N.W. 

Atlanta, Ga. 30303 


Mr. Everette Brouillette 
President, Lodge 1858 
American Federation of Government Employees 


Building 3648 

_ Redstone Arsenal, Alabama 35809 

Dear Mr. Brouillette: 

We have decided your reduction-in-force appeal. 


We have reviewed the procedures used in conducting the 
reduction-in-force and have examined the retention reg- 
isters and other pertinent records. The records show that 
you were listed correctly on the retention register, were 
properly reached for reduction-in-force action, and re- 
ceived proper notice. The following paragraphs are in 
support of these findings and recognize the substantive 
bases for appeal. 


You have submitted that the reduction-in-force action in 
your case resulted from or was affected by contracting-out 
practices of the employing agency which you allege are 
improper. The issue of whether or not any contract be- 
tween NASA and a private firm is improper or has resulted 
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in the procurement of personal services in violation of the 
Federal personnel laws is a matter that is irrelevant to, and 
not for decision in, a reduction-in-force appeal. The reason 
for this is the fact that regardless of the validity of any 
contract entered into by NASA, the reduction-in-force 
rights of Government employees at NASA cannot be af- 
fected, for even if such a contract is improper the em- 
ployees of the private contractor could not be ‘‘competing 
employees’’ under the law and the Civil Service regula- 
tions (5 U.S.C. 3502; 5CFR 351.203 (a)). No employee 
of the Government could displace or ‘‘bump’’ an employee 
of a private firm as no law or regulation exists that would 
require or allow such a result. Nevertheless, to be of as- 
sistance in this area, we have placed your views of support- 
contract inequities before NASA for its administrative 
consideration. 


The notice period did exceed the regulatory maximum as 
claimed; however, on the fact that court action enjoined the 
agency to maintain the status quo prevailing on January 12, 
1968, for 59 days of the 114 day notice period, no fatal de- 
fect is found in the notice. 


The agency’s offer of assignment complies with the provi- 
sions of the reduction-in-force regulations in that it re- 
quired the least reduction from a wage, salary, or grade 
standpoint. We reached this conclusion by reviewing other 
competitive levels about which claims were made as to 
assignment rights, by reviewing other levels in general, and 
by considering applicable representative rates of pay. We 
did not find any other position to which you were entitled. 
Your claims regarding your competitive level have all been 
considered. However, we found no changes that should be 
made that would be material to the action taken in your 
case. As a matter of information, we point out that even if 
all of the GS-12 Industrial Specialist positions were 
grouped into one competitive level you still would have 
been reached for reduction-in-force action. 
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Since our review of the facts disclosed no violation of your 
rights under the reduction-in-force regulations, your appeal 
is denied. 

Unless this decision is further appealed within fifteen days 
of the day it is received, it becomes the final decision of the 
Civil Service Commission. Two copies of any further 
appeal should be addressed to the Board of Appeals and 
Review, U.S. Civil Service Commission, Washington, D.C. 
20415. Since a further appeal does not include the right 
to a hearing before the Board of Appeals and Review, any 
representations which the Board should consider beyond 
those now in the appeal file must be submitted in writing. 
Please send two copies. 


Please notify this office of the filing of any further appeal 
so that the appeal file can be sent promptly to the Board. 


Sincerely yours, 


Hammonp B. Sutra 
Hammond B. Smith 
Regional Director 


ce: 
George C. Marshall Space Flight Center 
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IN THE 


Dnited States Court of Appeals 


For tae Disratcr or Cotumsma Ormcurr 


No. 22,006 


Lopez 1858, American FEDERATION 
or Government Exrroyvgss, ET aL., Appellants 


Vv. 
James E. Wess, ADMINISTEATOR, ET AL, Appellees 
and 


Narionan Counci, or TECHNICAL 
Gzevice Iypusreis, Intervenor-Appellee 


BRIEF OF INTERVENOR-APPELLEE 


I. STATEMENT OF THE CASE 
A. INTRODUCTION 


This Brief is filed by the National Council of Technical 
Service Industries (herein ‘“‘NCTSI’’), which intervened 
below as a defendant in this action under the provisions of 
Rule 24, F.R.CP. NCTSI is an association composed. of 
member companies which provide, by contract, a substan- 
tial amount of the more than $8 billion of support serv- 
ices—involving more than 250,000 contractor employees— 
which various Government agencies secure from the pri- 
vate sector each year. (J-A. 81-82, 88) 
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This action constitutes a major, but unfounded, attack 
by unions representing federal employees upon the con- 
tracting arrangements pursuant to which, for many decades, 
the Government has secured vital defense, technical and 
other support services from private industry. 


At the present time, the Government secures support 
services (i) from private companies pursuant to contract 
under the statutory authorization of the procurement laws 
and (ii) from federal civil servants under the federal per- 
sonnel laws. ‘The Government’s choice in a particular case is 
based upon factors such as comparative costs, availability, 
and the expected length that the support services will be 
required. One authority has stated that, in combination, 
the two sources—private and public—provide the Govern- 
ment with about $20 billion of support services each year: 

“Tt has been estimated that the United States is 


Spann at the rate of $20 billion annually for all 
types of support services. For the purposes of this 


report, support services can be defined as any opera- 
tion ancillary to the function of an agency, which does 
not involve a product, and can be performed by civil 
service employees of the agency or by contract. The 
total for all contract services is estimated as approxi- 
mately $8.5 billion, with $11.5 billion being the approxi- 
mate cost of in-house performance.’ * 


Officials of the National Aeronautics and Space Adminis- 
tration (herein ‘“NASA’?) have described the ‘‘broad 
range”? of support services that are provided to the Gov- 
ernment under contract by the private sector: 


“These functions vary from such services as rigging 
and hauling, drafting, grounds-keeping, . . . mainte- 
nance of aircraft, to functions such as those that are 
involved in operating special test facilities that 
simulate the space environment, those that support 
1H. Rep. No. 1850, ‘‘Criteria For Support Service Cost Comparisons,’? 
House Government Operations Committee, 90th Cong., 2d Sess. (1968), p. 5 
(herein referred to as ‘‘1968 House Report’’). 
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the assembly and checkout and launch of space rockets 
and spacecraft such as the Saturn-Apollo system, 
maintenance and operations of electronic equipment 
and systems to track our spacecraft, the reduction— 
collection and calculation—of the data obtained from 
these space flights. 


“Some of these services require little contractor 
capital investment; others require substantial invest- 
ment. Some of them require little skilled labor; others 
require special training and highly specialized skills. 
In some cases the function is separate and distinct; in 
others it is intimately related to the whole process of 
successful system development and flight mission op- 
erations. In some cases it is a service to a Govern- 
ment organization; in others it is in direct support 
of a development contractor’s responsibility. Some 
of these functions are performed at a Government in- 
stallation; others are performed at a contractor’s 

lant; some are performed outside of the United 

tates. In some cases there are many customers for 
the services; in others the Government may be the only 
customer. In some cases the operation is a continuing 
and stable one; in others it is so closely related to 
program or project requirements that it requires con- 
tinuing adjustment in numbers and skills of people 
assigned.”?? 


The Bureau of the Budget has also described the ‘‘infi- 
nite variety’? of services that fall within the ambit of 
“‘support services’’: 


‘There is virtually an infinite variety of services 
the different agencies require in carrying out their 
assigned missions. They range all the way from mun- 
dane activities such as guard and window washing 
services on through to an activity as unique and com- 
plex as that of moving a 6-million pound Saturn rocket, 
360 feet high, in an upright position, from an assembly 
building to a launching pad 3 miles away, by means of 


2 Hearings on ‘‘A Cost Profile For Support Services’? Before a Subcommit- 
tee of the House Committee On Government Operations, 90th Cong., 2d Sees. 
(1968), p. 7 (herein referred to as ‘‘1968 House Hearings’’). 
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a giant ‘crawler,’ which is probably the only one of 
its kind in the world.’’* 


In the particular context of this case, NASA has made it 
perfectly clear that it believes that the ‘cooperative en- 
deavor’’ of private industry, the affected agency and 
permanent Government personnel are essential to the ac- 
complishment of its mission responsibilities : 


“In NASA’s view, the performance of the space pro- 
gram by means of both contractors and Civil Serv- 
ice activities is in accord with its statutory authority. 
The NASA authorization and appropriation acts have 
recognized this cooperative endeavor to ‘accomplish 
NASA’s space mission. 


“In general, NASA has followed a policy of having 
its Civil Service personnel provide the management, 
planning and controls necessary to assure that the 
various NASA programs are properly being carried 
out. The capability of industry has been heavily relied 
upon to develop and manufacture ‘the hardware’ 
needed to perform the NASA mission and to provide 
support services for NASA operations. In NASA’s 
view, the cooperative utilization of the scientific and 
engineering resources of the United States have added 
strength to industry, universities, and NASA itself as 
well as the other interested Government agencies and 
has avoided unnecessary duplication and facilities and 
equipment, which are among the declared objectives 
of the Act.”? (J.A. 59) 


It is this ‘‘cooperative endeavor’? which the Civil Service 
unions are attempting to challenge in this suit. 


Rather than resolving this policy issue before Congress, 
which has recently examined support service contracting 


8Id., at p. 34. 
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jn some depth, or before the appropriate Executive offi- 
cials, Appellant Lodge 1858, American Federation of Gov- 
ernment Employees (herein “‘the Union’) has seized upon 
the gambit of this lawsuit, involving an entirely lawful 
and proper reduction-in-force of civil servants which was 
ordered by Congress,° to challenge before the judiciary 
the entire system of support service contracting. The Dis- 
trict Court properly dismissed the action at the threshold 
because the allegedly-aggrieved individual employees had 
not exhausted their administrative remedies. Indeed, these 
remedies are being pursued today. 


Tn an attempt to meet the unassailable grounds of the 
District Court’s decision, Appellants now base their entire 
case upon an asserted breach of the Union’s bargaining 
agreement with the Government. This theory inherently 
assumes that the Union’s bargaining agreement with 
NASA provides a proper basis for a judicial declaration 
that the contracts of NCTSI’s members with NASA are 
illegal. This point is, as demonstrated infra, completely 
without substance. 

There is, of course, the preliminary question raised in 
this appeal whether the collective bargaining agreement 
itself is enforceable in these circumstances in a suit by the 
Union against the Government. The Union focused its 
‘ main attention upon this point in Appellants’ Brief. Ap- 
pellants have asked this Court to ‘Cexercise judicial in- 
ventiveness’’ so as to hold, for the first time, that Govern- 
- ment bargaining agreements are enforceable in court and 
to “fashion a body of federal law”? pursuant to which the 


4See 1968 House Report; 1968 House Hearings; Hearings on “<Support 
Service Contracts’? before a Subcommittee of the House Committee on Gov- 
ernment Operations, 90th Cong., Ist Sess. (1967); Status Report of Staff, 
<¢Government Policy and Practice With Respect to Contracts for Technical 
Services,?? Senate Government Operations Committee, 90th Cong., 24 Sess. 
(1968); Hearings on ‘‘Government Policy and Practice With Respect to 
Contracts for Technical Services,’ Before the Senate Committee on Gov- 
ernment Operations, 90th Cong., 1st Sess. (1967). 


SIt should be noted that contractor employees were likewise cut back 
because of the Congressional economy decision. (J-A., 62, 129) 
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Government will be required to comply with these agree- 
ments. The Government Appellees, of course, strenuously 
oppose this position. See Brief for Appellees, pp. 9-12. 
NCTSI will offer no further argument on this point. The 
Court should, of course, affirm the District Court’s judg- 
ment upon this ground. However, should the Court pro- 
ceed to a further examination of the merits of the contro- 
versy, then NCTSI asserts, in summary, that the District 
Court’s judgment should be affirmed for the following 
reasons: 


1. The District Court properly held that the well- 
established doctrine of failure to exhaust administra- 
tive remedies bars this suit. Any differences between 
NASA and the Civil Service Commission (herein ‘‘the 
Commission’’) which might have prompted the Dis- 
trict Court to issue a preliminary injunction, were 
fully resolved. Any aggrieved employees can now 
pursue, and indeed are pursuing, available adminis- 
trative appeals with no conceivable prejudice. 


2. In addition to the exhaustion of remedies point, 


the Complaint should have been dismissed because, as 
a matter of law, Appellants have no standing to chal- 
lenge in this proceeding, or in any administrative pro- 
ceeding before the Commission, the legality of con- 
tracts between the Government and private indus- 
try, including NASA’s contracts with NCTSI mem- 
bers. These contracts have no effect on Appellants, 
nor do Appellants have any legally-protected interest 
in the contracts upon which they could base proper 
standing to challenge their legality Appellants’ con- 
tention that their statutory rights to preferential 
treatment in layoffs extend beyond the classified Civil 
Service so as to give them a preference over employees 
of private contractors, working under support service 
contracts, is clearly in error. ‘The relevant statute, the 
implementing regulations, and controlling cases all 
demonstrate that any retention rights of civil servants 
under the applicable statutory provisions, 5 U.S.C. 
§ 3502, create preferences only over other Government 
employees. The District Court rejected Appellants’ 
contention as being ‘‘far-fetched.’? Both the Chair- 
man and the Regional Director of the Commission have 
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squarely rejected the Appellants’ construction of the 
Civil Service laws. 

3. If the Court should reach the issue of legality of 
these contracts, it is clear that, as a matter of law, 
NASA has comprehensive statutory authority to enter 
into support service contracts. The federal personnel 
laws do not, expressly or impliedly, supersede, limit, 
or repeal the procurement statutes granting broad 
contracting authority to NASA. These procurement 
statutes fully authorize NASA to enter into the sup- 
port service contracts at issue here. No statute grants 
the Commission the authority to overrule NASA’s 
decision that its contracts at issue here are legal and 
within NASA’s statutory authority. Any differin 
views on the scope and effect of the procurement an 
personnel laws are matters to be resolved on grounds 
of policy, not upon the basis of statutory power. 


B. FACTS RELATING TO NCTSI WHICH SUPPORT Its 
INTERVENTION HEREIN 

Each member of NCTSI is involved to a substantial 
degree in providing technical and other support services to 
Government agencies, including NASA, by contract. Some 
NCTSI member companies have been contracting to pro- 
vide support services to various Government agencies for 
as long as twenty-five years. (J.A. 82) 

Appellants’ Complaint charged that certain NASA sup- 
port service contracts to be performed at the Marshall 
Space Laboratories in Huntsville, Alabama are ‘Carbi- 
trary’? and ‘‘illegal and that such contracts violate Fed- 
eral personnel laws.’’ In the Complaint (J.A. 11-13, 21), 
Appellants expressly challenged the legality of the NASA 
contracts of the following NCTSI members: 

Northrop Corporation 
Federal Electric Corporation 
RCA Service Company 
Computer Science, Inc. 


In addition, a number of other private corporations are 
charged with having entered into illegal and arbitrary 
support service contracts with NASA. (J.A. 11-12) 


8 


In its requested relief, Appellants asked that the Dis- 
trict Court declare that Federal personnel statutes and 
the regulations of the Civil Service Commission prohibit 
NASA: 


“|. from continuing to make, extend, and perform 
contracts at the Marshall Space Fight Center with 
private firms or corporations pursuant to which such 
firms or corporations undertake and agree, for sub- 
stantial fees, profits and charges, to furnish and do 
furnish non-civil service employees to perform ‘on 
site’ at the Center regular work and functions of the 
Government (NASA) ; side-by-side and in competition 
with civil service employees of the United States who 
are obligated to perform and do perform substantially 
the same or similar work and functions of the Govern- 
ment, both classes of employees performing their 
duties in offices, laboratories and other space or ve- 
hicles provided by the Government at its own expense; 
with tools, equipment and supplies furnished by the 
Government; and pursuant to directions and common 
supervision supplied by the Government and civil 
service supervisors... .”? (J.A. 28)* 


Furthermore, Appellants requested preliminary and 
permanent injunctive relief requiring that NASA be pro- 
hibited from removing any Federal Civil Service employee 
pursuant to a reduction-in-force, no matter what the need 


6It should be noted that the responsible NASA officials have denied that 
there were any contractor employees working side-by-side and in competition 
with Civil Service employees: 
“At present, NASA is aware of no instances at Marshall Space Flight 
Center where civil service employees are working side-by-side with con- 
tractor personnel performing the same duties ....’’ (J.-A. 63) s 


Furthermore, no contractor employees are performing the same work or func- 
tion as Civil Service employees. NASA officials, 


‘¢, . . have determined that support service contractor employees are not 
performing the same function as the civil service personnel to be sep- 
arated. While, in some instances, the duties being performed by the 
contractor personnel may be similar to those performed by civil service 
personnel in other Center activities, it is not practical or feasible to 
insert civil service personnel in the midst of a contractor operation as 
these contractors have a clearly defined responsibility to perform under 
the terms of their contracts.’’ (J.A. 63) 
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or justification, while NASA continued to contract with 
private industry through the medium of support service 
contracts. (J-A. 29-30) Appellants further requested that 
the Appellee Commission take such steps to enforce and 
administer the Federal personnel statutes so as, 


“<. . . to prohibit defendant Webb and the agency he 
administers from continuing to make and perform 
personnel contracts with private corporations pursuant 
to which said corporations, for large fees and profits, 
do no more than furnish noncivil service employees to 
NASA’s Marshall Space Flight Center to perform 
functions of the Government which, as a matter of 
law, must and should be performed by civil service 
employees who are readily available for employment 
through the regular channels of the Civil Service Sys- 
tem of the United States; and from utilizing such con- 
tracts as a means of obtaining non-civil service job 
replacements for civil service employees unlawfully 
removed from their positions with the United States 
....? (J.A. 30) 


Promptly after the Complaint was filed, NCTSI moved 
to intervene upon the following grounds: 


“The requested declaration and injunctive relief 
would, obviously, have the most serious and crippling 
effect upon the contracts of NCTSI member companies. 
Plaintiffs have requested that the support service con- 
tracts of NCTSI member companies be declared un- 
lawful and illegal and, by order of this Court, termi- 
nated and cancelled. With such questions and prayers 
raised by plaintiffs’ pleadings, it is clear that (i) 
NCTSI, in its representative capacity, has a valid 
interest in the transactions that are the subject of this 
action——i.e., NASA’s support service contracts at 
Marshall Space Center—and (ii) NCTSI, in its repre- 
sentative capacity, is so situated that the disposition 
of plaintiffs’ Complaint and Motion may, as a practical 
matter, impair and impede NCTSI’s ability, and that 
of its member companies, to protect their interests 
me oe support service contracts with NASA.” (J.A. 


After hearing oral argument, the District Court granted 
intervention. (J.A. 167-68) 
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Cc. FACTS RELATING TO APPELLANTS’ ASSERTIONS OF 
ILLEGALITY OF SUPPORT SERVICE CONTRACTS 

Appellants’ Brief repeatedly refers to ‘‘illegal person- 
nel contracting practices,’’? ‘‘illegal employment of thou- 
sands of ‘contractor employees’ still employed through- 
out the offices and facilities’? at the Marshall Space 
Center,® ‘‘ugly contract illegalities,”’® and ‘‘illegal con- 
tracting-out practices.””*° Indeed, Appellants refer at one 
point to ‘‘positions held at the Center by contractor em- 
ployees . . . pursuant to contracts found to be unlawful by 
the Civil Service ‘Commission.’ * 

These erroneous assertions and mis-characterizations 
must be corrected. 


First, the (Civil Service Commission has never reviewed 
any of the NASA contracts challenged in this action. As 
the General Counsel of the Civil Service Commission 
stated: 


‘“We have no information as to whether the con- 
tracts under which the contractor personnel are fur- 


nished at Marshall Space Flight Center contain these 
elements ‘[which the Commission considers in examin- 
ing support service contracts].’? (J.A. 49) 


Second, the District Court did not find that any of the 
contracts were illegal. Although the District Court granted 
a preliminary injunction at the outset of the case to pre- 
serve the status quo, it was clear that that injunction was 
prompted only because of the circumstances that were ini- 
tially presented. The District Court explained its action in 
the following terms: 

‘“‘The fact that this Court at one time granted a pre- 
liminary injunction, which has since been vacated, 

7 Appellants’ Brief, p. 8. 

81d, p. 16. 

Id, p. 26. 

101d., p. 32. 

111d, p. 20 
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does not affect the conclusion which the Court reaches. 
This Court, as it has stated more than once in the 
course of this litigation, would not have granted a pre- 
liminary injunction were it not for the following un- 
usual situation: it appeared that the Civil Service Com- 
mission was questioning and investigating the action 
of the defendant agency in this case in connection 
with its personnel policies and interposed certain ob- 
jections. The Court granted a preliminary injunction 
in aid of the position of the Civil Service Commission, 
which is charged by law and by the President with the 
duty of enforcing personnel policies. It was for that 
reason, and that reason alone, that the preliminary 
injunction was granted. 


“Tt is apparent that the Civil Service Commission 
has completed its investigation and that the employing 
agency has apparently yielded to certain views of 
the Civil Service Commission by withdrawing a ma- 
jority of the notices involved in this case. 


“J refer to this fact in order that the granting of 
the preliminary injunction should not be regarded by 
anyone as an expression of this Court that the com- 
plaint stated a cause of action. The purpose of the 
preliminary injunction was merely to maintain the 
status quo in view of this extraordinary situation in 
which one Government agency was objecting to the 
actions of another, the former being charged with the 
personnel policies involved.” (J.-A. 217-218) 


In granting the preliminary injunction, the District Court 
did not conclude that any of the support service contracts 
were illegal. As the Court stated: 


‘And I intimate no views, because in fact I have 
one as to the legality of the arrangement.” (J.A. 
164 


Third, the Agreement between NASA and the Commis- 
sion (J-A. 188) did not concede, affirm, or in any way 
relate to the legality of the support service contracts chal- 
lenged in this suit. This Agreement was based upon dis- 
cussions, as a matter of policy, between the Government de- 
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fendants, which resulted in a unified position as to those 
civil servants subject to the order for reduction-in-force. 
Indeed, a substantial number of those employees whose 
reductions were cancelled had already left their jobs volun- 
tarily, and this cancellation had no effect on them. An 
additional group of these employees subject to the reduc- 
tion-in-force were, in effect, rehired because the attrition 
rates at the NASA centers were higher than normal, and 
those employees were needed to fill vacancies. Thus, only 
a fraction of the reduction-in-force which were cancelled 
had any direct bearing on this case. (J.A. 189) 


Fourth, the Opinion of the former General Counsel of 
the Civil Service Commission (herein referred to as the 
“‘Goddard Opinion’’) which the Appellants quote in toto 
(J.A. 295-362) and which they refer to repeatedly, did not 
consider or relate to in any way the contracts at issue in this 
case. Moreover, that Opinion has now been supplemented 
and superseded by a more recent opinion, issued on July 
8, 1968 by the present General Counsel of the Civil Service 
Commission, which states: 


“Tt should be understood that support service con- 
tracts are not per se proscribed by the Federal per- 
sonnel laws.’’ ? 


Fifth, as we point out infra, the Civil Service Commis- 
sion has no authority, in any event, to declare that support 
service contracts of the Federal agencies are ‘‘illegal.’’ 
NASA vigorously supports the legality of the contracts at 
issue here and asserts these contracts are fully authorized 
under the NASA procurement statutes. (J.A. 59) The 
Civil Service Commission has no authority to overrule or 
supersede this conclusion of NASA as to the scope of its 
authority under the statutes which it administers. 


12 The supplemental opinion is reprinted in 114 Cong. Rec. E6702 (Jaly 19, 
1968). It is referred to herein as the ‘‘Mondello Opinion.’? 
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Il. ARGUMENT 


KR. THE COMPLAINT WAS PROPERLY DISMISSED BECAUSE OF 
FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES 

The Complaint was properly dismissed because of the 
failure of Appellants to exhaust those administrative reme- 
dies readily available, and which are now being followed, 
under Civil Service procedures. This point has been com- 
prehensively argued in Appellee’s Brief (pp. 5-9). We fully 
support the arguments and authorities cited by Appellees 
and set forth here only a summary statement of the ex- 
haustion argument. 


The record demonstrates that, at the time the Complaint 
was dismissed, a majority of the individual employees had 
filed administrative appeals which were, and still are, being 
considered by the Commission. Indeed, Appellants set 
forth in their brief two decisions of the Regional Director 
which are integral steps in the process of administrative 
appeals. There is no indication that the individual Appel- 


lant employees are not continuing their appeals pursuant to 
Commission procedures. See 5 CFR §§ 772.306-07. 


In these circumstances, it is well-established that the 
exhaustion doctrine bars judicial intervention to review a 
reduction-in-force prior to the consideration and resolu- 
tion of the appropriate issues in the administrative pro- 
ceeding. Young v. Higley, 95 U.S. App. D.C. 122, 220 F. 2d 
487 (D.C. Cir. 1955). There, it was specifically held that 
an allegation that the ‘‘administrative action complained of 
is probably erroneous”’ does not ‘‘create an exception to the 
rule that administrative processes must be exhausted be- 
fore judicial relief is sought.” 


The exhaustion doctrine has also been held to bar pre- 
mature judicial proceedings in the following reduction-in- 
force cases: Hills v. Eisenhart, 256 F. 2d 609, 610-611 
(9th Cir. 1958), cert. denied, 358 US. 832 (1958) ; Burns 
v. McCrary, 229 F. 2d 286, 287 (2d Cir. 1956) ; Fitepatrick 
v. Snyder, 220 F. 2d 522, 524 (1st Cir. 1955), cert. denied 
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349 U.S. 946 (1955) ; Jamison v. Bakke, 247 F. Supp. 178, 
179-180 (E.D.N.Y., 1965) ; Finch v. Rogers, 181 F. Supp. 
490 (D.D.C., 1960). 


There are no compelling factors whatsoever here to sup- 
port continuance of this ease in the District Court with ad- 
ministrative appeals fully available and only partially ex- 
hausted. On this ground, the Complaint was properly 
dismissed. 


B. APPELLANTS HAVE NO STANDING TO CHALLENGE THE 
LEGALITY OF NASA SUPPORT SERVICE CONTRACTS WITH 
NCTSI MEMBERS 

Beyond the dispositive issue of the failure to exhaust 
administrative remedies, Appellants possess no rights, 
either by statute or from their bargaining agreement, 
which would permit them to litigate the legality of NASA’s 
support service contracts with NCTSI members. 


1. Neither the NASA Contracts Nor the Goddard Opinion Pro- 
vides a Basis for Appellants To Challenge the Legality of 
NCTSI Contracts With NASA 


The essence of Appellants’ case is a challenge to the 
legality of certain support service contracts between NASA 
and a number of private contractors. Appellant Union is, 
of course, not a party to those contracts. Likewise, the 
individual civil servant Appellants are not obligated or 
regulated in any way by these contracts. Nevertheless, 
Appellants’ Complaint asked the District Court to declare 
such contracts to be illegal and to order the Commission 
“to take such steps as may be necessary’’ to prevent 
NASA from continuing such contracts in effect. 


It should be emphasized at the outset that NASA and 
NCTSI have asserted that the contracts in question are 
legal and fully authorized by the controlling procurement 
statutes. See Point 3, infra. Indeed, the Commission 
itself has not charged or found that any of these contracts 
are illegal, but rather has entered into a formal Agreement 
with NASA which formed the basis of the dissolution of the 
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Preliminary Injunction in the District Court. Thus, there 
have not been any charges that the contracts in question 
are illegal, let alone any findings to that effect. 


Further, the Commission’s Opinion states on its face 
that it is an intragovernmental statement. In the Commis- 
sion’s view, the Opinion creates no private rights. This 
is demonstrated by the following statement from the Opin- 
ion: 


‘Any determination concerning the contracts under 
review that we may make is strictly for the purposes of 
administering the personnel laws within the Hxecu- 
tive Branch, for the guidance of NASA and other 
agencies, and in response to the request from the Comp- 
troller General. We are not attempting to determine 
the employment status of any given individual or 
group of individuals under the contracts. Nor do we 
purport in any way to affect or resolve private rights 
on ee liabilities under the contracts.”? (J-A. 
2 


In the circumstances presented here, it is apparent that 
the Union and Civil Service employees have no legally- 
protected interests in the NASA contracts with NCTSI 
members which would support their standing to sue the 
NASA defendants to litigate the legality of these contracts. 


2. Appellants Have No Rights To Challenge the Legality of the 
NASA Contracts Under the General Principles of Standing 
It is abundantly clear that governmental action which 

creates competition for the Union is not in itself suf- 

ficient to confer standing to challenge such action. Ap- 
pellants must allege and prove the invasion of a legally- 
protected right to be free of competition. Texas State 

AFL-CIO v. Kennedy, 117 U.S. App. D.C. 343, 330 F. 2d 

217, 218 (D.C. Cir. 1964), cert. denied, 379 U.S. 826; Benson 

v. Schofield, 98 U.S. App. D.C. 424, 236 F. 2d 719 (D.C. 

Cir. 1956), cert. denied, 352 U.S. 976. They have not alleged 

or demonstrated such a right and, as will be shown, no 

such right exists. 
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Any consideration of Appellants’ standing to sue under 
these general principles begins with the premise that, in 
order to establish such standing, they must demonstrate 
that the action of the Government Appellees complained of 
amounts to an invasion of their legally-protected rights. 
See Tennessee Electric Power Co. v. TVA, 306 US. 118, 
137 (1939) ; Alabama Power Co. v. Ickes, 302 U.S. 464, 479 
(1938) ; Perkins v. Lukens Steel Co., 310 US. 113 (1940). 


In Pennsylvania Railroad Co. v. Dillon, 118 U.S. App. 
D.C. 257, 335 F.2d 292 (D.C. Cir. 1964), cert. denied sub. 
nom. American Hawaiian Steamship Co. v. Dillon, 379 
U.S. 945 (1964), this Court said, 335 F. 2d at 294: 

“Allegation of a legally protected right is a constitu- 
sont predicate of standing to attack governmental 
action.’ 


Clearly, Appellants have no legally-protected rights to be 
free from competition arising from NASA’s contracts 
with private parties. 


3. Appellants Cannot Base Their Standing Upon the Union's 
Collective Bargaining Agreement and 5 U.S.C. $3502 

Appellants have attempted to avoid the clear bar to 
their standing under the general principles set forth above 
by asserting that, in reduction-in-force situations, their bar- 
gaining agreement and the Civil Service laws vest statu- 
tory preference rights in the individual Civil Service em- 
ployees as against contractor employees who allegedly are 
performing similar tasks. Specifically, Appellants rely 
upon the provision of the bargaining agreement that all 
reductions-in-force ‘‘will be carried out in strict compliance 
with applicable laws and regulations.’? (J.A. 239) Ap- 
pellants assert that the ‘‘applicable law’? creates pref- 
erence rights not only as against competing Civil Service 
employees but also as against contractor employees. Since 
Civil Service preference rights allegedly extend to con- 
tractor employees, the Union argues that it necessarily has 
the right to challenge the legality of NCTSI members’ sup- 
port service contracts and to secure their cancellation and 
termination. 
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Appellants’ entire contention regarding retention rights 
is based upon the following section of the Civil Service 
laws: 


“<A preference eligible employee whose efficiency or 
performance rating is ‘good’ or ‘satisfactory’ or better 
than ‘good’ or ‘satisfactory’ is entitled to be retaimed 
in preference to other competing employees. A pref- 
erence eligible employee whose efficiency or perform- 
ance rating is below ‘good’ or ‘satisfactory’ is entitled 
to be retained in preference to competing nonpref- 
erence employees who have equal or lower efficiency or 
eae ratings.”? 5 U.S.C. §3502(b) (emphasis 


Thus, the key issue is whether the term “competing em- 
ployee’? in Section 3502(b) is limited to classified civil 
servants or whether it extends beyond civil servants to 
create a preference over employees of private contractors 
as well. 


A review of the applicable authorities makes it absolutely 
clear that the civil servants preference rights under Sec- 


tion 3502 extend only to other Government employees. 
This being the case, the Appellants’ entire theory collapses, 
and there is no basis whatsoever for their claim that they 
have standing to challenge the legality of the support serv- 
ice contracts at issue here. 


First, the Commission’s regulations restrict the term 
<“<eompeting employees”? to other Government employees. 
Section 351.203, 5 C.F.R., states: 


“‘(a) ‘Competing employee’ means an employee in 
tenure group I, I, or Iil.”’ 


‘“‘Tenure groups’’ are categories which each agency is di- 
rected to establish reflecting the retention standing of its 
employees. The language of the regulations is limited to 
the employees of federal agencies. Thus, Section 351.501, 
5 CFR., provides that ‘‘Each agency shall classify the 
competing employees on a retention register . . .’”’ and 
there shall be ‘‘a separate retention register . . . in each 
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competitive level.” 5 C.F.R. 351.404 These provisions 
follow sections which direct the agencies to establish com- 
petitive areas (single administrative authorities) and ‘‘com- 
petitive levels”’ (all positions in a competitive area, and in 
the same grade level which involve similar responsibilities, 
pay schedules, etc.). Thus, it is clear that the terms ‘‘com- 
peting employee”’ and ‘‘competitive”’ apply exclusively to 
employees of federal agencies. 

The Commission has confirmed this construction of 
“competing employee’’ in these very circumstances. Ap- 
pellants represented to the District Court that the Chair- 
man of the Commission had notified them, by telegram, 
that: 

‘¢. . the Commission’s jurisdiction in such reduction- 
in-force cases is . . . limited to determining solely 
whether civil service employees have been lawfully 
reached for removal only with reference to other civil 
service employees in the same competitive area and 
level; and ... its jurisdiction does not extend to decid- 


ing whether such removals are illegal with reference 
to the retention of noncivil service employees in the 
same competitive area and in essentially the same 
work as that performed by the civil service employees 
proposed for removal.”” See Plaintiffs’ Brief in Sup- 
port of the Motion for Preliminary Injunction, p. 5, 
filed below in O.A. 3261-67 (D.D.C.) 


Second, the courts have limited the scope of statutory 
preference rights of civil servants vis-a-vis “competing 
employees”? to other Government employees. Thus, in 
Otto Brimberry v. United States, 98 Ct. Cls. 335, 339 (1943), 
the Court held, as to the predecessor provisions of Section 
3502, that: 

“Both the statute and the rule plainly relate only to 
the classified civil service and, therefore, do not re- 
late to plaintiff, who was appointed outside civil serv- 
ice. 

Third, in the administrative appeals of the individual 
Appellant employees, referred to in Appellants’ Brief, the 
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responsible Commission officials have confirmed this read- 
ing of the applicable statutes and regulations: 


“The appellant has submitted that the reduction-in- 
force action in her case resulted from or was affected 
by contracting-out practices of the employing agency 
which she alleges are improper. The issue of whether 
or not any contract between NASA and a private 
firm is improper or has resulted in the procurement of 
personal services in violation of the Federal person- 
nel laws is a matter that is irrelevant to, and not for 
decision in, a reduction-in-force appeal. The reason 
for this is the fact that regardless of the validity of 
any contract entered into by NASA, the reduction-in- 
force rights of Government employees at NASA can- 
not be affected, for even if such a contract 43 improper 
the employees of the private contractor could not 
be ‘competing employees’ under the law and the 
Civil Service regulations (5 U.S.C. 3502; 5 CFR. 
351.203(a)). No employee of the Government could 
displace or ‘bump’ an employee of a private firm as no 
law or regulation exists that would require or allow 
such a result. Nevertheless, to be of assistance in this 
area, we have placed this appellant’s views of support- 
contract inequities before NASA for its administrative 
consideration.?? Appellants’ Brief, pp. 5455. (Em- 
phasis added.) 


In sum, we believe that, under the general principles of 
standing outlined above, Appellants’ Complaint was prop- 
erly dismissed. Section 3502(b) provides no specific statu- 
tory basis for Appellants’ standing to challenge the legality 
of the support service contracts in this suit. The Union’s 
collective bargaining agreement adds nothing to the limited 
rights provided under Section 3502. 


18.A second section of the bargaining contract relied upon by Appellants 
states that NASA agrees to ‘‘minimize displacement by taking every possible 
pradent action to retain career employees.’? (J.A. 245) This clearly creates 
no rights in the Union to sue to challenge the legality of support service con- 
tracts, in light of NASA’s finding that, in its view, ‘‘the performance of the 
space program by means of both contractors and Civil Service activities is in 
accord with its statutory authority.’’ (J.A. 59) 
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C. NASA AND OTHER GOVERNMENT AGENCIES HAVE FULL 
STATUTORY AUTHORITY TO CONTRACT FOR SUPPORT 
SERVICES 

Should this Court reach the issue of the legality of the 
support service contracts, we believe that, as a matter of 
law, the Complaint failed to state a valid cause of action. 

NASA clearly has ample authority under its procurement 

powers to enter into support service contracts. That statu- 

tory authority has not been limited or cireumscribed by 
the federal personnel laws. Indeed, the current General 

Counsel of the Civil Service Commission has made it per- 

fectly clear that ‘‘support service contracts are not per se 

proscribed by the Federal personnel laws.’’ See supra, 

p. 12. Rather, the determination as to which of two 

parallel statutory schemes is to be used in the securing of 

support services is to be made by the agency as a matter 
of policy, on the basis of which method is more economical 

‘and feasible and more in the interest of the Government. 


1. Judicial Recognition of the Governmen?’s Power To Contract 
for Support Services 


The courts have long recognized the broad, inherent 
powers of the Federal Government to contract, through 
its agencies, for goods and services. See, e.g., United 
States v. Tingey, 30 U.S. 115, 127 (1831). This basic prin- 
ciple has been stated in the following terms: 


“The United States Government has a capacity to 
contract which is co-extensive with its duties and 
powers .... 

& ° & 

“‘Under the circumstances in this case, the Govern- 
ment was faced with a public duty and had the right 
to enter into a contract to carry out that duty. In 
United States v. Maurice, 1823, Fed. Case No. 15,747, 
‘Circuit Justice Marshall, in speaking of the power of 
the Government to contract, said: ‘that there is a 
power to contract in every case where it is necessary 
to the execution of a public duty.’ ’? United States v. 
Salon, 182 F.2d 110, 111-12 (7th Cir. 1950). 
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' And, in the particular setting of the Armed Services Pro- 
curement Act, which by its terms is applicable to NASA’s 
procurement activity,“ it has been said: 


“Unless the Congress has prohibited the agency 
from entering some phase of the contractual process 
(or using some otherwise lawful method of contract- 
ing), a grant of wide and general authority to contract 
and procure will extend to all reasonable phases and 
methods.” G. L. Christian & Associates v. United 
States, 320 F. 2d 345, 348 (Ct. Cl. 1963). 


These statements of the applicable legal principles indicate 
that it is not necessary to rely upon specific statutory au- 
thorization in order to justify the Government’s power to 
contract; the relevant question is whether some statute 
exists that expressly restricts the authority of the govern- 
mental agencies to contract in a proposed manner. Not 
only is there a complete absence of any limiting authority 
on agencies’ powers to contract for support services, but, 
as noted infra, Congress has affirmatively granted compre- 
hensive authority to agencies to enter into these contracts. 


In Powell v. U. S. Cartridge Co., 339 US. 497, 506-07 
(1950), the Supreme Court recognized the Government’s 
fundamental policy to utilize, to the maximum extent pos- 
sible, the private sector in securing goods and services 
needed by the Government: 


“¢. | . we find in these contracts a reflection of the 
fundamental policy of the Government to refrain, as 
much as possible, from doing its own manufacturing 
and to use, as much as possible (in the production of 
munitions), the experience in mass production and the 
genius for organization that had made American in- 
dustry outstanding in the world. The essence of this 
policy called for private, rather than public, operation 
of war production plants .... 

* se * 


— 


1410 U.S.C. 2303(a). 
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‘Tt would have been simple for the Government to 
have ordered all of this production to be done under 
governmental operation as well as under governmental 
ownership. To do so, however, might have weakened 
our system of free enterprise. We relied upon that 
system as the foundation of the general industrial 
supremacy upon which ultimate victory might depend. 
In this light, the Government deliberately sought to 
insure private operation of its new munitions plants. 

° e ° 


“The relationship of employee and employer be- 
tween the worker and the contractor appears not only 
jn the express terminology that has been quoted. It 
appears in the substantial obligation of the respondent- 
contractors to train their working forces, make job 
assignments, fix salaries, meet payrolls, comply with 
state workmen’s compensation laws and Social Se- 
curity requirements and ‘to do all things necessary or 
convenient in and about the operating and closing down 
of the Plant,....’” 


This policy has also found expression in controlling 
standards of the Executive Department for the procure- 
ment of goods and services. These guiding principles are 
currently set forth in Circular A-76, promulgated by the 
Bureau of the Budget. The purpose of Circular A-76 is to 
restate: 


<¢Tt]he basic policies to be applied by executive agencies 
in determining whether commercial and industrial pro 
ucts and services used by the Government are to be 
provided by private suppliers or by the Government 
itself ....?? See 1968 House Report, pp. 15-16. (Em- 
phasis added.) 


The policy of Circular A-76 is stated in the following 
terms: 

‘‘Policy—The guidelines in this circular are in 
furtherance of the Government’s general policy of re- 
lying on the private enterprise system to supply its 
needs.”? Id., at 16. 
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Tt has been officially noted that the Bureau of the Budget 
' recognizes that Circular A-76 applies to support service 
contracting: 

‘The Bureau of the Budget contends that A-76 is 
easily and clearly applicable to support services. 
Thus, Deputy Director Hughes testified: 

As Circular A-76 is now written, its provisions 
apply, across the board, to all types of procurement 

.... It is the responsibility of the scores to apply 

the provisions of ‘Circular A-76 to types of pro- 


curement, taking into consideration the facts and 
circumstances that prevail in each individual case, 
irrespective of whether the procurement may be re- 
garded by them as falling within a service contract 
category, or some other category which they may 
establish for purposes of implementing the provi- 
sions of the circular (hearings, p. 34).”’ Id., at 6. 


Congress has implemented the principles reflected in the 
Powell decision and Circular A-76 in granting to NASA, 
and other concerned agencies, broad powers to contract 
with the private sector to supply goods and support serv- 
ices, as discussed next. 


2. Statutory Authorization for NASA To Enter Into Support 
Service Contracts 
(i) Express Statutory Authority to NASA. Congress 

has granted broad authority to NASA to enter into essen- 
tial contracts, including contracts for support services. 
The statement of purpose of the National Aeronautics and 
Space Act of 1958, as amended (42 U.S.C. 2451), calls for 
cooperative efforts between NASA and the private sector 
in developing the space program: 

“The aeronautical and space activities of the United 

States shall be conducted so as to contribute materially 

to one or more of the following objectives: . 

The most effective utilization of the scientific and engi- 

neering resources of the United States, with close 

cooperation among all interested agencies of the 

United States in order to avoid unnecessary duplica- 

tion of effort, facilities, and equipment.” 
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The reference to ‘‘the scientific and engineering resources 
of the United States’’ obviously refers to the existing re- 
sources of the private sector. 


In meeting these responsibilities, NASA is expressly au- 
thorized to contract as necessary to accomplish its mission. 
Thus, the Administrator is authorized: 

“6(5) . . . to enter into and perform such contracts, 
leases, cooperative agreements, or other transactions, 
as may be necessary wm the conduct of its work and on 
such terms as it may deem appropriate .. . with any 
person, firm, association, corporation, or educational 
ead * 42 U.S.C. § 2473(b)(5). (Emphasis sup- 
plied. 


This statutory authority has long been utilized by NASA 
to contract for support services. This practice is well 
known to Congress; nevertheless, there has never been a 
serious suggestion that NASA’s statutory authority did 
not extend to support service contracts. 


Indeed, in NASA’s annual authorization legislation 


Congress has confirmed and ratified NASA’s existing au- 
thority to secure support services by contract. See, e.g., 
NASA Authorization Act, 1966, June 28, 1965, P.L. 89-53. 
Section 1(d) of the Authorization Act provides that: 


‘¢(2) maintenance and operation of facilities, and sup- 
port services contracts may be entered into under the 
Administrative operations appropriation for periods 
not in excess of twelve months beginning at any time 
during the fiscal year.’’ 


Identical provisions authorizing support service contracts 
appear in the NASA Authorization Acts for 1967 and 
1968. See P.L. 89-528 and P.L. 90-467. Certainly, if Con- 
gress thought these support service contracts were illegal, 
it would not have appropriated money each year to carry 
out such contracts. 


Significantly, even less explicit statutory provisions re- 
lating to other agencies have been held to provide authori- 
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zation for contracts for support services. Thus, on May 
"16, 1957, the Acting Secretary of the Treasury wrote the 
- Comptroller General of the United States asking whether 
the language of an appropriation relating to ‘‘necessary 
expenses for the operation and maintenance of the Coast 
Guard, not otherwise provided for,”’ authorized the pay- 
ment to private employment agencies for services fur- 
' nished, under written agreement, in connection with re- 
cruiting civilian personnel. The Comptroller General said 
that in view of the comprehensive language of the statute, 
the Coast Guard’s appropriation was available for the 
' contemplated payments (B-131930, June 19, 1957). 


Furthermore, the Armed Services Procurement Act, 10 
| U.S.C. Chapter 137, applies to NASA’s purchases of prop- 
erty and ‘‘all services”’ for which payment is to be made 
from appropriated funds. It also applies to contracts of 
the Department of the Army, Navy and Air Force, and the 
’ Coast Guard. 10 U.S.C. § 2303(a). These provisions of 
- the Armed Services Procurement Act and similar statutes 


pertaining to other government instrumentalities explicitly 
permit contracting for services. For example, Section 
9304(a)(4) expressly authorizes ‘‘the head of an agency”’ 
to ‘negotiate . . . a contract”? for ‘‘personal or profes- 
sional services’’.> These provisions constitute specific au- 


15In addition, this same Chapter has at least 17 other references to the 
procurement of support services: 


10 U.S.C. 2304(a)(2) services by formal advertising 

10 U.S.C. 2304(a) (5) services by educational institution 

10 U.S.C. 2304(a)(6) foreign services 

10 U.S.C. 2304(a) (10) sole source services 

10 U.S.C. 2304(a) (11) services for research and development 

10 U.S.C. 2304(a) (12) classified services 

10 U.S.C. 2304(a) (15) negotiation of services when bids by formal adver- 
tising are unreasonable 

10 U.S.C. 2304(a) (16) obtaining services to obtain or retain industrial 
mobilization 

10 U.S.C. 2304(e) requires reports to Congress when services are 
procured under specific circumstances 

10 U.S.C. 2304(g) concerns the solicitation, negotiation and award of 
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thorizations to concerned agencies to enter into contracts 
within the terms of their provisions. This principle has 
been confirmed in Kern-Limerick, Inc. v. Scurlock, 347 
U.S. 110 (1954), where the issue was whether the Armed 
Gervices Procurement Act itself constituted substantive 
authorization for the execution of a particular contract. 
The Court had little difficulty with the question, holding 
that: 


“The Act gives broad powers to the Armed Services 
for obtaining as cheaply and promptly as possible 
“purchases and contracts for supplies or services ... 
for the use of any such agency or otherwise’... 2? 347 
US. at 114. 


The Court held there that, under that Act, the affected 
agency could use agents, other than their own personnel, 
to handle the details of the purchase of the service. Such 
an arrangement is clearly akin to a contract for support 
services. Indeed, Mr. Justice Black, dissenting, character- 


contracts for services 

10 U.S.C. 2305 obtaining services by formal advertising 

10 U.S.C. 2306(¢) procurement of services by a cost-reimbursable 
contract 

10 U.S.C. 2306(d) architectural or engineering services 

10 U.S.C. 2307 advance payments may be authorized for service 
contracts 

10 U.S.C. 2308 provides for interagency coordination in the pro- 
curement of services 

10 U.S.C. 2310 provides for the making of findings and determi- 
nations by certain officials in the area of services 
as well as supplies 

10 U.S.C. 2311 provides some authority to delegate the right to 
make findings and determinations 


See also, 15 U.S.C. 631 which declares it to be the policy of Congress that small 
business concerns shall receive a fair proportion of Government contracts for 
property and services; 15 U.S.C. 637 (b) (8), which provides that it shall be the 
duty of the Secretary of Commerce to publicize the requirements of all Federal 
agencies to procure supplies and services, Finally, see 31 U.S.C. 686, known as 
the Economy Act of June 30, 1932, which avoids duplication in contracting 
for supplies or services. If one agency has a source of services by contract, 
another agency can order or requisition the same services of the contracting 
agency. 
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ized the Court’s Opinion in that light—‘‘that Government 
purchasing agents can delegate to their subordinates au- 
- thority to delegate to private persons power to buy goods 
for the Government and pledge its credit to pay for them.” 
347 US. at 123. 


(ii) Congressional Recognition of Support Service Con- 
tracts. In addition to the specific statutory authority given 
to NASA to contract for support services, Congress has 
long recognized, in a variety of provisions affecting many 
agencies, including NASA, the legality of contracting for 
support services. Such procurement statutes provide 
ample authority for governmental agencies to secure neces- 
sary goods and services. Examples include the recent 
Multiyear Procurement Act, the Advertising Act, annual 
appropriations acts for the military and other departments, 
and the Service Contract Act of 1965. 


(a) The Multiyear Procurement Act, Pub. L. 90-378. 
In the Second Session of the 90th Congress, the Multiyear 


Procurement Act was passed which extends the authorized 
period for certain types of support service contracts to 
five years. The Act provides explicit recognition of the 
power to contract for such services: 


“The head of an agency may enter into contracts 
for periods of not more than five years for the follow- 
ing types of services (and items of supply related to 
such services) to be performed outside the forty-eight 
contiguous States and the District of Columbia for 
which funds would otherwise be available for obliga- 
tion only within the fiscal year for which appro- 
priated— 

‘(A) operations, maintenance, and support of fa- 
cilities and installations; 

‘(B) maintenance or modification of aircraft, 
ships, vehicles, and other highly complex military 
equipment ; 

“(C) specialized training necessitating high qual- 
ity instructor skills (for example, pilot and other 

aircrew members; foreign language training); and 
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“(D) base services (for example, ground mainte- 
nance; in-plane refueling; bus transportation; re- 
fuse collection and disposal) ; 


whenever he finds that: 


‘(i) there will be a continuing requirement for 
the services consonant with current plans for the 
proposed contract period; 


‘(ii) the furnishing of such services will require 
a substantial initial investment in plant or equip- 
ment, or the incurrence of substantial contingent lia- 
bilities for the assembly, training, or transportation 
of a specialized work force; and 


‘(iii) the use of such a contract will promote the 
best interests of the United States by encouraging 
effective competition and promoting economies in 
operation.’ ”’ 


The legislative history of the bill*® makes it perfectly 
clear that Congress fully recognized the legality of support 


service contracts, and, for the particular service contracts 
listed above, wished to extend the contract period for rea- 
sons of economy and efficiency. 


(b) The Advertising Act, 41 USC. §4, reflects the 
power of the Government to secure the services of technical 
and professional personnel. It provides that unless a par- 
ticular appropriation act otherwise dictates, contracts ‘for 
supplies or services for the Government” may be entered 
into only after advertising. One exception to the adver- 
tising requirement is where ‘‘services are required to be 
performed by the contractor in person and are (A) of a 
technical and professional nature or (B) under Govern- 
ment supervision and paid for on a time basis.”” For 
other references to the procurement of services, see 41 
U.S.C. §51; USC. § 252; 41 U.S.C. § 1651 et seq. 


16 Sen. Rep. No. 1313, 90th Cong., 2d Sess. (1968); H. Rep. No. 1315, 90th 
Cong., 2d Sess. (1968). 
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(ce) The annual appropriations acts, not only for NASA, 
supra, but also for the Department of Defense, contain au- 
thorizations to the various departments, to contract to pro- 
cure needed support services. See, ¢.g., the authorization 
provision ‘‘for expenses, not otherwise provided for, neces- 
sary for the operation and maintenance, . . . including 
administration”? of the Department of Defense, the Army, 
the Navy and the Marine Corps; and the Air Force. Pub. 
L. No. 89-213, 89th Cong., 1st Sess., Title IL. 


(a) Finally, Congress has recognized contracts pursuant 
to which support services are properly provided the Gov- 
ernment by contract in the Service Contract Act of 
1965, 79 Stat. 1034. That Act is designed to guarantee cer- 
tain wage standards for employees of Government con- 
tractors. The Act applies to contracts, ‘‘the principal pur- 
pose of which is to furnish services in the United States 
through the use of service employees.” 


The various provisions set forth above make it clear 
that NASA has full statutory authority to contract for sup- 


port services. Indeed, there is no doubt or qualifications in 
the statements of NASA officials that NASA support service 
contracts are completely legal. Thus, in an affidavit filed 
in the District Court by a responsible NASA official, it was 
stated: 


«¢. . . In NASA’s view, the performance of the space 
program by means of both contractors and Civil Serv- 
ice activities is in accord with its statutory authority. 
The NASA authorization and appropriation acts have 
recognized this cooperative endeavor to accomplish 
NASA’s space mission.” (J.A. 59) 


Furthermore, the Administrator of NASA has testified, 
in connection with support service contracts, that: 


«¢, | . in terms of total cost and in terms of meeting 
the needs of the National Aeronautics and Space Ad- 
ministration programs, I believe these [support serv- 
ice] contracts are legal, effective, and im the interest 
of the Government.”? NASA’s Proposed Operating 
Plan for Fiscal Year 1968, Hearings before the Senate 
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Committee on Aeronautical and Space Sciences, 90th 
aN 1st Sess. (November 8, 1967). (Emphasis 
ad . 


Finally, the Administrator described NASA/’s policy 
toward support service contracts as follows: 


“First of all, as this very large program progressed, 
we utilized the policy of the government to use con- 
tractors to the fullest extent possible provided the 
cost was no more than ten percent greater on the 
basis that the fluctuations would more than make up 
for any such difference of ten percent—that is, as you 
went up and down.... The question of supervision 
of contractor personnel became a central issue and 
we were working with the Civil Service Commission 
and the General Accounting Office to resolve all open 
questions at this level... . 


“Tn the meantime, the General Counsel of the Civil 
Service Commission rendered what I believe to be a 
policy statement in the form of a legal opinion. Then 
the injunctions followed in an effort to make this 
policy statement become in fact the legally binding 
criteria for use by agencies like NASA. To that we 
strongly objected, continue to object, and have re- 
turned now to an examination of the work. 

* ° s 


«¢. .. But we cannot, I believe, operate under the very 
large amount of work to be done under these kinds of 
contracts in NASA with a complete veto by the Civil 
Service Commission of what we can contract for and 
what we cannot. I think we have to operate under the 
law, be responsible for our actions, and meet all the 
laws, not just those that they believe it is their re- 
sponsibility to enforce.’? Testimony of James B. 
Webb, Administrator, Hearings Before the Senate 
Committee on Aeronautical and Space Sciences, 90th 
Cong., 1st Session (February 28, 1967). (Emphasis 
added). 

Thus, there can be no question that NASA fully recog- 
nizes and defends the legality of their support service con- 
tracts, while recognizing that there might be differences 
and conflicts—as a matter of policy—between Civil Service 
and other ‘agencies relating to the wisdom of using one 
method or the other—contract or civil service—in obtain- 
ing support services in individual cases. 
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8. The Resolution of Any Differences Between Federal Per- 
sonnel Laws and Federal Procurement Laws Is a Matter 


of Policy 


Appellants have not relied upon any provisions in the 
federal personnel laws which expressly or impliedly cir- 
cumscribe the statutory authority of agencies such as 
NASA to contract for necessary support services. The 
Goddard Opinion, which is Appellants’ sole authority, 
cites no statute or regulation of any sort which gives a 
preeminent position to the General Counsel of the Commis- 
sion, permitting him to overrule the conclusions of a line 
agency relating to the exercise of that agency’s statutory 
authority.” Furthermore, that Opinion has now been 
superseded by the Mondello Opinion which confirms that 
the Civil Service Commission now acknowledges that sup- 
port service contracts are not per se illegal under the fed- 
eral personnel laws. 


Of course, there have been, and will continue to be, dif- 
ferences in emphasis and approach in the positions of 


the agencies administering the personnel law and the pro- 
curement statutes. Conflicts will arise. But they are mat- 
ters to be resolved on policy grounds, rather than upon the 


17 Certain isolated statements are quoted by the General Counsel from vari- 
ous opinions of the Attorney General; however, these quotations have no bear- 
ing on the issue here. All the cases from which the quotations were taken 
involved concededly federal employees. Thus, at 25 Ops. Att’y Gen. 341 
(1905), it was held that the appointment of employees authorized by statute 
to be hired at the United States Military Academy had to be made from 
those eligible under civil service requirements. And, similarly, at 26 Ops. 
Att’y Gen. 363 (1907) it was ruled that deputy collectors of internal revenue 
were officers or employees of the United States and that therefore they were 
appropriately included in the competitive service. At 26 Ops. Att’y Gen. 
503 (1908), it was ruled that civil service hiring was required where an Act 
of Congress contained a provision for temporary personnel ‘‘to be selected 
and employed’’ by the Secretary of Interior. At 27 Ops. Att’y Gen. 95 
(1908), it was held that clerks of the United States Attorneys (with the 
exception of one in each office specifically excluded from civil service rules 
by statute) had to be selected under civil service rules. Finally, 27 Ops. 
Att’y Gen. 121 (1933), involved whether employees selected by the Comptroller 
of the Currency, working for the Insolvent National Bank Division, were in 
the classified civil service. The question arose because their salaries were 
incidental items of receivership to be paid from assets of insolvent banks. 
Clearly, none of these situations involved the authority of the Government 
to contract. 


32 


legal grounds of an agency’s statutory authority. This is 
the position long held by the General Accounting Office,® 
that: 


‘The general rule is that purely personal services for 
the Government are required to be performed by Fed- 
eral personnel under governmental supervision. . . - 
However, the requirement of this rule is one of policy 
rather than positive law and when it is administra- 
tively determined that it would be substantially more 
economical, feasible, or necessary by reason of unusual 
circumstances to have the work performed by non- 
government parties, and that is clearly demonstrable, 
we would not object to the procurement of such work 
through proper contractual arrangemen' 2? 42 Dees. 
Comp. Gen. 890 (1963). 


This holding is particularly significant since it arose in a 
factual situation where the Comptroller General held that 
the proposed contractual arrangement clearly constituted a 
“purely personal service’’ contract. Although there was 
no specific authorizing legislation for the Internal Revenue 
Service to enter into such a contract, the Comptroller Gen- 
eral concluded that no legal infirmities existed to entering 
into the contract. The critical question was one of policy, 
which the Comptroller General said could be resolved only 
by weighing all relevant facts. This decision is consistent 
with a long line of authority. Appendix A, annexed to this 
Brief, discusses this prior authority, including 43 Dees. 
Comp. Gen. 390 (1963) ; 36 Decs. Comp. Gen. 338 (1956) ; 31 
Decs. Comp. Gen. 372 (1952); 36 Dees. Comp. Gen. 338 
(1956) ; 31 Decs. Comp. Gen. 372 (1952) ; 17 Decs. Comp. 
Gen. 52 (1937); 14 Decs. Comp. Gen. 909 (1935); and 13 
Decs. Comp. Gen. 351 (1934). 


We believe that this general rule and the policy excep- 
tions—utilized by the General Accounting Office over many 


18It should be noted that the Comptroller General has recently rendered 
some opinions inconsistent with this long line of authorities. See, ¢9., 44 
Decs. Comp. Gen. 761 (1965). 
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years—state the proper accommodation of the two inde- 
pendent statutory arrangements relating to personnel and 
to procurement. In applying that rule, the Comptroller 
General has authorized support service contracts on various 
policy grounds: 


6 Decs. Comp. Gen. 180 (1926). Contracting out with 
turbine experts approved on the basis that no civil 
service personnel were as well qualified empha- 
sized. 


19 Decs. Comp. Gen. 287 (1939). Contracting out with 
artists to prepare posters approved on grounds of 
non-availability of qualified civil service personnel. 


21 Decs. Comp. Gen. 388 (1941). Contracting out for 
stenographic clerks to mail applications approved 
on grounds of economy. 


17 Decs. Comp. Gen. 87 (1937). Contracting out with 
a messenger service for use of messengers when 
Morse wire ordinarily used was busy, approved on 
grounds of economy. 


31 Decs. Comp. Gen. 372 (1950). Contracting out for a 
compilation of credit information was approved 
where it had been administratively determined that 
such information was essential to authorize secu- 
rity control and could not have been developed by 
available employees at relatively reasonable cost. 


21 Decs. Comp. Gen. 388 (1941). Purchase of list of 
motor vehicles by Commissioner of Internal Rev- 
enue authorized. Commissioner also used steno- 
graphic clerks of company which owned list of 
vehicle owners. These clerks folded applications 
and mailed them for the Commissioner. Regular 
clerks of the Bureau of Internal Revenue were 
available and qualified; however, the Commissioner 
demonstrated that by using the other clerks a sav- 
ing of approximately two-thirds of the cost of 
using regular Government personnel could be 
achieved. 

21 Decs. Comp. Gen. 400 (1941). Contracting out for 
use of IBM employees was authorized where the 
Bureau of the Census demonstrated that use of 
IBM personnel would be 15 percent cheaper than 
use of its own machine operators. 
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30 Decs. Comp. Gen. 333 (1951). Contracting out for 
janitor service approved although mail clerks were 
available to do the job, on the grounds that mail 
clerks were ‘‘too expensive.”’ 


26 Decs. Comp. Gen. 791 (1947). Contracting out for 
switchboard operators in isolated areas approved. 
It would have been possible to install switchboards 
where regular Government personnel were avail- 
able; however, installation of new switchboards 
was considered ‘‘impractical financially.”’ 


This long line of controlling precedents clearly demon- 
strates that the civil service laws do not themselves limit 
or circumscribe the legal authority of government agencies 
to secure products and services as necessary.® Thus, 
the two statutory arrangements exist parallel to each 
other—each, as a matter of law, unaffected by the other. 
When a choice between the two is required, there must, of 
course, be an administrative reconciliation—but this is a 
matter of policy, not legal authority, as the Comptroller 
has stated. d 


In sum, there can be no doubht that, as a matter of law, 
support service contracts are fully authorized by the con- 
trolling statutes. 


19 Russell N. Fairbanks, Assistant Dean of Fordham University School of 
Law and formerly Chief of the Procurement Law Division of the United States 
Army Judge Advocate General’s School at Charlottesville, Virginia, in a com- 
prehensive review of applicable precedents, has found that there is no legal 
prohibition against service contracts. In this article he discusses at some 
length the decisions of the Comptroller General on the point and concludes, 


‘¢[I}t makes no difference whether in fact the arrangement being exam- 
ined by the Comptroller General is for ‘personal services,’ whatever they 
may be. In 24 Comp. Gen. 924 (1945), the Comptroller General reported 
that he not infrequently authorized the procurement of personal services 
by contract. In 1954 he authorized the procurement by contract of the 
services of certain coffce inspectors, a service which he said was un- 
doubtedly personal. Thus, whether to permit an executive agency to enter 
into a contract for services which conceivably might be performed by 
persons hired under civil service regulations is truly a policy decision. . . .’” 
(Footnotes deleted.) 


Fairbanks, Personal Service Contracts, 6 MiLL.Rev. 1, 20 (1959). 
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D. THE DISTRICT COURT PROPERLY GRANTED NCTSI'S 
MOTION TO INTERVENE. 


The District Court properly granted NCTSI’s Motion 
to Intervene because, in the Court’s words, ‘‘They do have 
interests to protect.”’ (J.A. 168) 


We pointed out above that Appellants’ Complaint asked 
the District Court to declare certain of the support service 
contracts of NCTSI-member companies to be illegal and 
prayed that they be terminated and cancelled. The extraor- 
dinary economic harm which would result from such a 
ruling of the District Court is apparent. In the light of 
the Appellants’ Complaint, it is quite surprising that Ap- 
pellants now claim that ‘“[n]Jo relief is sought in this action 
against NCTSI or any of its members.” (Appellants’ 
Brief, p. 52) 


The Court’s decision granting intervention under Rule 
24 was fully justified. There can be no doubt that NCTSI 
is a proper party to intervene in its representative capac- 
ity for its members. The Supreme Court in National 
Motor Freight Traffic Ass’n. v. United States, 372 U. 6. 
946, 247 (1963), held that an association has standing in 
such circumstances: 


“‘Since individual member carriers of appellants will 
be aggrieved by the Commission’s order, and since 
appellants are proper representatives of the interests 
of their members, appellants have standing to chal- 
lenge the validity of the Commission’s order in the 
District Court... .”’ 


This principle, so forcefully stated by the Supreme Court 
in 1963, has found application in two recent decisions which 
confirm the proper status of an association to litigate in a 
representative capacity on behalf of its members. Al- 
though the following two cases dealt with the standing of 
an association to sue as a plaintiff, there can be no differ- 
ent rule for an intervenor. 
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First, in Abbott Laboratories v. Celebrezze, 228 ¥. Supp. 
855, 860-861 (D. Del. 1964), an industry association sued to 
challenge the legality of certain regulations. The regula- 
tions were not promulgated to apply to the association 
directly ; their impact was only upon the member companies. 
Over the objection of the defendants, the District Court 
squarely held that the association had standing to sue in a 
representative capacity for its members: 


“Tt is not in its own right, however, but as the rep- 
resentative of some 140 drug companies that this court 
finds PMA to have standing to sue. In National Motor 
Freight Traffic Association, Inc. v. United States, cer- 
tain associations of motor carriers sought to set aside 
a decision of the Interstate Commerce Commission. 
The Government argued that the plaintiffs lacked 
standing to sue because they were associations of car- 
riers rather than the carriers actually affected by the 
contested order. The lower court agreed with the 
Government’s contention holding that the associations 
were not qualified to sue because they suffered no 
legally cognizable injury ‘except in the remote sense 
that the problems of their members are their con- 
cern.’ National Motor Freight Traffic Association, 
Inc. v. United States, 205 F. Supp. 592, 593 (D.C. 1962), 
aff'd. 372 US. 246, 83 S.Ct. 688, 9 L-Ed.2d 709 (1963). 


“<The Supreme Court specifically rejected this ground 
for decision: 


‘The appellants are associations of motor carriers, 
authorized under 49 USC §5b, and perform sig- 
nificant functions in the administration of the Inter- 
state Commerce Act, including the representation of 
member carriers in proceedings before the Commis- 
sion. Since individual member carriers of appel- 
lants will be aggrieved by the Commission’s order, 
and since appellants are proper representatives of 
the interests of their members, appellants have stand- 
ing to challenge the validity of the Commission’s 
order in the District Court.’ National Motor Freight 
Traffic Association, Inc. v. United States, 372 US. 
246, 247, 83 S.Ct. 688, 689, 9 L.Hd.2d 709 (1963). 
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“‘The defendants here make much of the Supreme 
Court’s reference to the authorization of motor car- 
rier associations under 49 U.S.C. §5b. That section, 
however, does no more than insulate associations ap- 
proved by the I.C.C. from violation of the antitrust 
laws. The crua of the opinion centers on the associa- 
tion as a representative of members who are individ- 
ually harmed. In that sense, the PMA is similar to 
the associations in the Motor Freight Traffic case. It 
represents its members before the Food and Drug 
administration ‘[sic] just as the motor carrier associa- 
pce appeared in their members’ behalf before the 

“The PMA is a proper representative of the inter- 
ests of its member drug companies and has standing 
to challenge the validity of the defendant Commis- 
sioner’s regulations in this Court.’?® (Emphasis 
added.) 


A second illustration of an association’s standing to sue 
on behalf of its members came in a similar case, Toilet 
Goods Association v. Celebrezze, 235 F. Supp. 648 (S.D.N-Y. 


1964). There, Judge Tyler held that the association had 
‘<standing to sue.’? In unqualified terms, the court held: 


‘<The members of the Association account for more 
than 90% of the annual sales of cosmetics in the 
United States. They are individually harmed and the 
Association, as a proper representative of the inter- 
ests of its members, can challenge the regulations im 
that capacity. National Motor Freight Traffic As- 
sociation v. United States, 372 U.S. 246, 83 S.Ct. 688, 
9 L.Ed.2d 709 (1963); Abbott Laboratories v. Cele- 
brezze, supra.’?*" Id., at 653 (emphasis added.) 

20 Chief Judge Wright’s decision was vacated by the Court of Appeals for 
the Second Circuit, 352 F.2d 286; the decision of the Court of Appeals was 
reversed by the Supreme Court, 387 U.S. 136 (1967). The opinions of the 
appellate courts reflect nothing contrary to Judge Wright’s decision on the 
standing of the association to sue. 


21 This case was affirmed in part and reversed in part by the Court of 
Appeals, 360 F.2d 677 (2d Cir. 1966), and that ruling was affirmed by the 
Supreme Court, 387 U.S, 158, 167 (1967). However, nothing in the appellate 
decisions indicates any ruling contrary to that by Judge Tyler holding that 
the association had standing to sue in a representative capacity for its 
members. 
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The cases cited by the Appellants (Appellants’ Brief, 
p. 53) are not in point. The three cases are all private 
antitrust cases where the associations were suing to en- 
force the individual members’ statutory rights to treble 
damages. More significantly, the cases all arose before, 
and are inconsistent with, the Supreme Court’s definitive 
decision in National Motor Freight Traffic Ass’n v. United 
States, referred to above. 


Ill. CONCLUSION 
The judgment of the District Court should be affirmed. 
Respectfully submitted, 


Pav A. PortER 


James F. Frrzparrick 


Aznotp & Posten 
1229 -19th Street, N. W. 
Washington, D. C. 20036 


Counsel for Intervenor-Appellee 
Dated: November 4, 1968 
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APPENDIX A 
Over the Course of Many Years, the Comptroller General Held 
That Government Agencies Have the Legal Authority 
To Contract for Personal or Support Services, Free 
From Any Restrictions of the Civil Service Laws 

The power of Government agencies to secure needed per- 
sonal services by contractual arrangements with the private 
sector is confirmed by a line of authoritative decisions by 
the Comptroller General which consistently ruled that the 
issue of contracting for personal or support services turns 
solely on questions of policy, not statutory authority. The 
Comptroller General now appears to be abandoning this 
well-established precedent. We believe that these more re- 
cent rulings are in error. 

The decisions of the Comptroller General constitute the 
only comprehensive body of law on the question of the 
Government’s authority to contract for personal or sup- 
port services. These decisions have been prompted because 


the Comptroller General is frequently called upon to give 
his opinion as to the legality of proposed contracts, in 
view of his conclusive authority to take exception to the 
accounts of Government disbursing officers, pursuant to 31 
U.S.C. § 74. 


The Comptroller General’s decisions in this area relate 
generally to two categories of contracts—those involving 
‘“‘personal services’? and those involving ‘‘nonpersonal 
services.”? The Comptroller General has consistently held 
that the principal criterion in determining whether a con- 
tract is one for ‘“‘personal services” is the degree of gov- 
ernmental supervision over the employee in question. In 
this regard, he has stated: 


‘‘ Agreements with individuals for personal services as 
distinguished from nonpersonal services have been dis- 
cussed in numerous decisions of this office, and the 
distinction plainly was . . . between ‘Persons author- 
ized to be and who are employed under an instrument 
designated as a contract and who perform their work 
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under the supervision and control of Governmental 
officers’ and ‘contractors engaged—not employed— 
on other than a personal service basis ( generally those 
who do not perform their work under the supervision 
and control of the Government).’’’? 28 Decs. Comp. 
Gen. 50, 52-53 (1948). (Emphasis added.) 


However, the past decisions of the Comptroller General 
make perfectly clear that a preliminary finding that a 
‘personal service’’ contract is involved does not raise or 
resolve the question of statutory authority to contract. 
Rather, the Comptroller General recognized that the cen- 
tral question is whether to approve the contract as a 
matter of policy, with a view to all existing circumstances. 
In reviewing such service contracts, the decisions of the 
Comptroller General have referred to the ‘‘general rule”’ 
that “‘purely personal services for the government are re- 
quired to be performed by Federal personnel under govern- 
mental supervision.’? However, the ‘‘general rule,” as the 
Comptroller General has frequently said, ‘is one of policy 
rather than positive law’’ and may be superseded ‘¢when 
it is administratively determined that it would be substan- 
tially more economical, feasible, or necessary by reason 
of unusual circumstances to have the work performed by 
nongovernmental parties,’’ thus permitting the contract. 


This rule has been applied in a long line of cases, in a 
variety of factual situations, to authorize the procurement 
of services by contract. It must be emphasized that in 
each of the following illustrative cases, where the contract 
was approved by the Comptroller General, the factual re- 
lationship would in all probability conform with the ‘‘cri- 
teria’? established by the General Counsel of the Civil Serv- 
ice Commission in the Goddard Opinion which would have 
required a finding that the contract was illegal. 


(i) At 43 Decs.Comp.Gen. 390 (1963), the Comptroller 
General was asked to consider an Internal Revenue Service 
proposal to contract for the receipt, storage and issue of 
federal income tax forms to points within the Los Angeles 
District of the Internal Revenue Service, for the period 
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beginning December 1, 1963, and ending April 15, 1964." 
Under the proposal the contractor would pick up orders 
daily at the Federal Building in Los Angeles, fill the orders 
and distribute them to banks, tax practitioners, Govern- 
ment agencies and others requiring forms in bulk quantity. 
The distribution of forms would be conducted from an In- 
ternal Revenue Service warehouse where the contractor 

' would unload, receive, record and place in stacks ship- 

‘ ments of forms. The contractor would maintain shelf 

stocks and furnish weekly inventories. The Government, 

' for at least one month, and for no more than two months 

' (the contract covered a period of less than five months), 

would assign supervisors to instruct the contractor’s per- 

sonnel in their duties. The price under the contract would 
be on a per-1,000-forms-distributed basis. 


In approving the contract, the Comptroller General said 
that it was significant that the contract was for a short 
period of time, that after the initial period of instruction, 
the contractor would supervise his own employees,” and 
that payment was based upon results rather than time 
expended.* Nevertheless, he held that the proposal clearly 
constituted a ‘‘purely personal service’’ contract. How- 
ever, although there was no specific authorizing legisla- 
tion for the Internal Revenue Service to enter into such 
a contract, he concluded that no legal infirmities existed 
to entering into the contract. The critical question was one 
of policy, which the Comptroller General said could be re- 
' solved only by weighing all relevant facts. In this regard, 
he asserted: 


“The general rule is that purely personal services for 
the Government are required to be performed by Fed- 


22 The Comptroller General recognized that, although the contract was for a 
short period, a similar arrangement would probably be entered into each year. 

28 The Comptroller General obviously found a sufficient degree of govern- 
mental supervision to require discussion of the authority of the Internal Rev- 
enue Service to contract for personal services. 

24The method by which payments under contracts are computed is not 
relevant to the analysis of the General Counsel. 
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eral personnel under governmental supervision. . . - 
However, the requirement of this rule is one of policy 
rather than positive law and when it is administra- 
tively determined that it would be substantially more 
economical, feasible, or necessary by reason of un- 
usual cirewmstances to have the work performed by 
non-government parties, and that is clearly demon- 
strable, we would not object to the procurement of such 
work through proper contractual arrangemen 7? 43 
Decs. Comp. Gen. at 392. 


(ii) At 36 Decs. Comp. Gen. 338 (1956), the Civil Aero- 
nautics Board was authorized to contract with a consulting 
firm “‘to provide independent expert advice and testi- 
mony with respect to the question of rate of return’’ in 
connection with an investigation of domestic passenger 
fares. There, the Comptroller General again emphasized 
the policy issues in determining the propriety of the con- 
tract, even where authorized under 5 US.C. § 55(a), stating: 

‘¢[W]here the services required would ordinarily fall 
within the scope of work generally performed by 
officers and employees of the agency or other Govern- 
ment agencies, the determination to invoke such con- 
tracting authority should be based upon cogent con- 
siderations of the necessity, efficiency, and economy of 
the contract procurement.’? 36 Decs. Comp. Gen. at 
338-39. 


(iii) At 31 Decs. Comp. Gen. 372 (1952), the Secretary of 
Commerce was authorized to procure credit information for 
security control purposes from local credit bureaus. The 
Comptroller General made passing mention of the ‘‘general 
rule’? that ‘‘purely personal services”’ may not be obtained 
on a contractual basis, but reaffirmed that ‘‘the require- 
ment is one of policy rather than positive law.’? He ap- 
proved the contract in question, which involv ‘¢purely 
personal services,”’ finding that a policy justification was 
established because of the economies afforded by the con- 
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tract approach. No specific enabling legislation permitting 
the Secretary to enter into such a contract was cited. 
(iv) At 17 Dees. Comp. Gen. 52 (1937), the Comptroller 
' General indicated that services of messengers are ‘¢purely 
personal”? and recognized the ‘long-established rule’’ that 
such services be performed by regular employees of the 
| Government rather than by contracting with private indi- 
viduals or concerns to furnish personnel for such services. 
Nevertheless, the Comptroller General authorized, on policy 
grounds, other contracts for similar messenger services 
‘where a field office had no regular messengers on its staff, 
3 Dees. Comp. Gen. 436 (1924), and where telegraph wires 
were not available to carry material between governmental 
offices during ‘‘off hours.”? 17 Dees. Comp. Gen. 87 (1937). 


(v) At 14 Dees. Comp. Gen. 909 (1935) and 13 Dees. 
Comp. Gen. 351 (1934), questions were raised as to the 
propriety of contracts for architectural and related serv- 
ices. In making his rulings, the Comptroller General in- 
' dicated that the proposals involved personal services nor- 
mally to be performed by regular employees. The Comp- 
troller General did not, however, withhold his consent to 
the contracts. Instead, he ruled that the agencies involved 
' should make a factual inquiry whether the services could 
be obtained from within the Government. If, after study, 
‘ eontracting was determined to be the only reasonable 
method by which the services could be obtained, the Comp- 
troller General stated that he would interpose no objection 
to the proposals.* 


(vi) There are several other published cases in which 
the Comptroller General has recognized the ‘¢general rule”’ 
that purely personal services are not to be contracted out, 
but that the ‘‘rule” is a matter of policy and not law, and 


25 The same rationale was followed at 11 Decs. Comp. Gen. 99 (1931), where 
the service involved the cataloging of the Gellatly Collection of antique glass 
in the National Gallery of Art, although the Comptroller General found that 
‘¢[eJataloging is generally a personal service for performance by regular em- 
ployees of the Government ... .’” 
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that contracting with private parties may be justified in 
appropriate situations.” 

(vii) Finally, even where the Comptroller General has 
failed to approve a proposal to contract for personal serv- 
ices, he has done so because of policy considerations, as 
exemplified by 32 Dees. Comp. Gen. 427 (1953). There, the 
Comptroller General had before him a proposal of the 
Secretary of the Army to contract with a private firm for 
the processing of shipping orders and purchase requisi- 
tions. It was admitted that one purpose of the proposal 
was to avoid congressionally-imposed personnel ceilings. 
The contractor would furnish all services necessary to pre- 
pare the shipping orders, as directed by a contracting officer, 
for a little more than one year at a stated unit price per 
document. The Government agreed to provide all office 
space, heat, utilities, operating supplies and miscellaneous 
equipment required for performance under the contract.” 
The Comptroller General failed to authorize the contract, 
but did so on the basis of the ‘general rule’’: 


“Tt would appear that the Government furnishes every- 
thing necessary for the performance of the services ex- 
cept the employees, and it is not contended that the 
latter could not have been hired by the Government 
in the usual manner. The services are of the character 
usually performed by classified employees, and they are 
of a continuing, or at least, of indeterminate duration. 

“Under the circumstances, it must be held that the 
procurement of the services involved by the contract 


26 At 33 Decs. Comp. Gen. 170 (1953), for example, the Department of Agri- 
culture was authorized to contract for personal services regarding log scaling 
reports because of impracticalities and increased expenses involved in having 
regular personnel perform the work. At 26 Decs. Comp. Gen. 468 (1947), the 
Secretary of the Interior was authorized to enter into contracts for certain 
field engineering services; and at 25 Decs. Comp. Gen. 924 (1945) the Secre- 
tary of the Navy was permitted to obtain, by contract with a corporation, pro- 
fessional advice pertaining to the refloating of 2 vessel. 

27 Thus, the case involved virtually the same factual situations as the 


Internal Revenue Service proposal which was approved by the Comptroller Gen- 
eral at 43 Decs. Comp. Gen. 390, supra. 
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was unauthorized, as being im contravention of the 
above-mentioned general rule that purely personal serv- 
ices for the Government are required to be performed 
by Federal personnel under Government supervision.”’ 
32 Decs. Comp. Gen. at 430-31. (Emphasis added.)** 


This extended line of decisions in parallel circumstances 
makes it perfectly clear that there is no legal prohibition 
against Government contracts for personal or support serv- 
ices. Significantly, in these many decisions, the civil serv- 
ice laws were not considered to bar or prohibit such con- 
tracts; indeed, the civil service laws apparently were not 
considered applicable at all.” 


28 At 32 Dees. Comp. Gen. 127 (1952), the ‘‘ general rule’’ pertaining to con- 
tracts for personal services was advanced as precluding an arrangement for 
stenographic and typing services, and mention was made of cases in which the 
general rule has been excepted. If contracts for personal services were 
violative of statutes, exceptions would also have to be made pursuant to 
statute, for an administrator has no authority to waive a statutory provision. 
See also 6 Decs. Comp. Gen. 51 (1926), concerning scientific research; 6 Decs. 
Comp. Gen. 140 (1926), concerning tea inspection; 3 Dees. Comp. Gen. 709 
(1924), concerning the development of a report. The decisional rationale of 
several of these cases was an Act of August 5, 1882, ch. 389, § 4, 22 Stat. 
255, which prohibited employment of personal services at the seat of Govern- 
ment unless specifically authorized in the appropriation. If Govern- 
ment agencies lack authority to contract for personal services, a8 contended 
by the General Counsel, it would be a fruitless act for Congress to adopt a 
statute, such as this one, imposing limitations upon a nonexistent authority. 
The provision was repealed in its pertinent parts by the Act of September 23, 
1950, ch. 1010, § 7(b), 64 Stat. 986. 


29 We have found only rare instances in the Comptroller General’s decisions 
where mention is made of the civil service laws in the context of what have 
been termed contracts for personal services. It should be noted that on two 
occasions in the mid-1920’s, the Comptroller General indicated that the civil 
service laws might have some direct effect in this area. Thus, at 6 Decs. 
Comp. Gen. 324 (1926), in considering a proposal to contract for draftsamen 
and architects, it was noted that ‘‘the services contemplated . . . [were] 
personal services,’’ and the agency was instructed to attempt to, find the 
needed services within the Government. Failing that, the Comptroller General 
said personnel should be hired under civil service laws. This same rationale 
was applied in 6 Decs. Comp. Gen. 364 (1926), in the context of translators. 
These two cases were based, in large measure, upon the provisions of a 
particular statute, now repealed. Moreover, these early decisions must be 
considered to be overruled by the long series of contrary opinions of the 
Comptroller General, cited above. 
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STATEMENT OF THE ISSUES PRESENTED 
1. Whether the district court correctly held that gov- 
ernment employees who have been subjected to a reduction-in- 
force by their employing agency may not seek judicial relief 
prior to the exhaustion of their administrative remedies. 
2. Whether a union of government employees has standing 
to bring suit on behalf of those of its members who have been 


subjected to a reduction-in-force. 


This case has not previously been before this Court. 


STATEMENT OF THE CASE 

This action was instituted on December 27, 1967, by @ 
government employees' union and six employees of the National 
Aeronautical and Space Administration (NASA) seeking declara- 
tory and injunctive relief against a reduction-in-force which 
was to take place on January 13, 1968, at the Marshall Space 
Flight Center, Huntsville, Alabama (Marshall) (J.A. 4-30). 
The reduction-in-force was mandated by budgetary considera- 
tions and initially called for the separation from government 
service, or the reduction in grade, of 869 employees (J.-A. 61- 
62). By reason of developments subsequent to the commence- 
ment of the suit, however, the number of affected employees was 
decreased to 166 (56 separations and 110 reductions in grade) 
(J.A. 189). The gravamen of the complaint was that NASA had 
been contracting out to private industry many functions which 
could and should have been performed by government employees 
and that to impose 4 reduction-in-force while contract em- 
ployees, doing similar work, remained on the job, violated 
the civil service laws. y/ 


Plaintiffs! motion for a preliminary injunction was heard 


2 
on January 11, 1968.” At that hearing, it was brought out 


eee 


Ryf ae budgetary factors which necessitated the reduction- 
in-force also required a reduction in the number of contract 
employees utilized at Marshall (J.A. 129). 


2/ The National Council of Technical Service Industries, 4 
Frade association composed of companies who have contracts 
with NASA at Marshall (J.A. 160), was permitted to intervene 

as a party defendant (J-A. 167-168). While the United States 
opposed the application for intervention, there is no occasion 
for this Court to consider the matter on this appeal. 


ane 


that the General Accounting Office (GAO) and the Civil Ser- 
vice Commission (CSC) had been investigating NASA's personnel 
practices with respect to its hiring of contract emtoveese 
Both agencies had expressed some concern with respect to 


whether NASA had been fully complying with the civil service 


3/ 
laws (see e.g., exhibits B, C and D to the complaint (J.-A. 


248-362)). NASA's position was that its use of contract per- 
sonnel was eee: authorized by statute (42 U.S.C. 
2473(b)(5)) _ and was consistent with its mandate to most 
effectively utilize "the scientific and engineering resources 
of the United States". 42 U.s.c. 2451(c)(8) (J.A. 58-64). 
Since the CSC was negotiating with NASA with respect to its 
personnel practices at Marshall (J.A. 126-129, 135), the dis- 
trict court was of the view that the status quo should be 
maintained until they agreed as to basic policy (sens 152- 
153). Accordingly, a2 preliminary injunction was entered, 
staying the reduction-in-force pending such an agreement (J.A. 
154, 177-183). 


ee ee eee eee e eee eee —————————— 


3/ 42 U.S.C. 2473(b) (2) relevantly provides that NASA is 

Suthorized "to appoint and fix the compensation of such of- 
ficers and employees as may be necessary to carry out [its] 
functions. Such officers and employees shall be appointed 

in accordance with the civil service laws * * * bie 


4/ "(b) In the performance of its functions the Adminis- 


tration is authorized -- 
* * * 


(5) without regard to section 529 of Title 31 [Advances 
of public moneys; prohibition against], to enter into and per- 
form such contracts * * * as may be necessary in the conduct 
of its work and on such terms as it may deem appropriate, with *** 
any person, firm, association, corporation, or educational in- 
stitution. * * * " . 
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STATEMENT OF THE CASE 

This action was instituted on December 27, 1967, by @ 
government employees’ union and six employees of the National 
Aeronautical and Space Administration (NASA) seeking declara- 
tory and injunctive relief against a reduction-in-force which 
was to take place on January 13, 1968, at the Marshall Space 
Flight Center, Huntsville, Alabama (Marshall) (J.-A. 4-30). 
The reduction-in-force was mandated by budgetary considera- 
tions and initially called for the separation from government 
service, or the reduction in grade, of 869 employees (J.A. 61- 
62). By reason of developments subsequent to the commence- 
ment of the suit, however, the number of affected employees was 
decreased to 166 (56 separations and 110 reductions in grade) 
(J.A. 189). The gravamen of the complaint was that NASA had 
been contracting out to private industry many functions which 
could and should have been performed by government employees 
and that to impose @ reduction-in-force while contract em- 
ployees, doing similar work, remained on the job, violated 
the civil service laws. v/ 


Plaintiffs' motion for a preliminary injunction was heard 


on January 11, 1968 


At that hearing, it was brought out 


ce eee eee ee eee see ee 


1/ The budgetary factors which necessitated the reduction- 
in-force also required a reduction in the number of contract 
employees utilized at Marshall (J-A. 129). 


2/ The National Council of Technical Service Industries, 2 
Frade association composed of companies who have contracts 
with NASA at Marshall (J.A. 160), was permitted to intervene 

as a party defendant (J.A. 167-168). While the United States 
opposed the application for intervention, there is no occasion 
for this Court to consider the matter on this appeal. 


ion 


that the General Accounting Office (GAO) and the Civil Ser- 
vice Commission (CSC) had been investigating NASA's personnel 
practices with respect to its hiring of contract employees. 


Both agencies had expressed some concern with respect to 


ey NASA had been fully complying with the civil service 
3 ‘ 


laws ~ (see e.g., exhibits B, C and D to the complaint (J.A. 
248-362)). NASA's position wes thet its use of contract per- 
sonnel was - Waeerecee authorized by statute (42 U.S.C. 
2473(b)(5)) ~ and was consistent with its mandate to most 
effectively utilize "the scientific and engineering resources 
of the United States". 42 U.S.C. 2451(c)(8) (J-A. 58-64). 
Since the CSC was negotiating with NASA with respect to its 
personnel practices at Marshall (J-A. 126-129, 135), the dis- 
trict court was of the view that the status quo. should be 
maintained until they agreed as to basic policy (J.A. 152- 
153). Accordingly, a preliminary injunction was entered, 
staying the reduction-in-force pending such an agreement (J.-A. 
154, 177-183). 


ee  e——————— —______e 


3/42 U.S.C. 2473(b) (2) relevantly provides that NASA is 
authorized "to appoint and fix the compensation of such of- 
ficers and employees as may be necessary to carry out [its] 
functions. Such officers and employees shall be appointed 
in accordance with the civil service laws * * * ais 


4/  "(b) In the performance of its functions the Adminis- 


tration is authorized -- 
* * * 


(5) without regard to section 529 of Title 31 [Advances 
of public moneys; prohibition against], to enter into and per- 
form such contracts * * * as may be necessary in the conduct 
of its work and on such terms as it may deem appropriate, with *** 
any person, firm, association, corporation, or educational in- 
stitution. * * * " 
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on February 19, 1968, the CSC and NASA reached an agree- 
ment "concerning broad principles to be applied in connection 
with the reduction-in-force at the George C. Marshall Space 
Flight Center which eliminates any probable involvement of 
improper service contract operations as they may affect the 
reduction-in-force" (J.A. 188-189). Pursuant to that agree- 
ment, adverse personnel actions were cancelled as to all but 
approximately 166 employees originally affected; with these 
employees free to pursue their available administrative reme- 


dies with respect to the specifics of their individual cases 


2 
(J.A. 189). Accordingly, the district court, on applica- 


tion of the Government, vacated the preliminary injunction 
without prejudice to those employees unaffected by the agree- 
ment of principle pursuing their available administrative 
remedies (J.-A. 197-200). 

On April 18, 1968, the district court, finding that "the 
complaint does not set forth a valid claim for relief because 
the Court may not enjoin a Government agency from discharging 
any of its employees, nor may it issue a declaratory judgment” 
and finding that the adversely affected employees had not ex- 
hausted their administrative remedies (J.A. 217) entered an 
order dismissing the complaint (J.A. 218). This appeal fol- 
lowed. 


ne ss 


5/ The cancellations apparently did not affect the six in- 
Ssvidual party plaintiffs (J.A. 191). 


Be) 


ARGUMENT 
THE DISTRICT COURT CORRECTLY DIS- 
MISSED THE COMPLAINT. 

As seen from the foregoing, this appeal presents two 
narrow issues: (1) whether the district court correctly held 
that the individual plaintiffs had to sete their adminis- 
trative remedies before resorting to the courts; and | 
(2) whether, in any event, the union lacked standing to main- 
tain this action on behalf of its members. In these cir- 
cumstances, there is no need for this Court to consider the 
legality of NASA's contracts for the performance of services 
at Marshall by private concerns or the effect of: those con- 
tracts on the employment rights of the individual plaintiffs. 
Not only were the merits of the controversy not reached by 
the court below and cannot be resolved on the basis of the 
present record but, additionally, as will be seen they must 
be considered first by the CSC. 

A. The individual plaintiffs have failed to exhaust 
their administrative remedies and therefore this suit is not 
presently maintainable by them or their union. 

Government employees subjected to a ee 
possess established administrative remedies by which they 
may challenge the adverse personnel action. 5 C.F.R. 351.901 
provides. that an employee aggrieved by 2 reduction-in-force may. 


have an “initial appeal" to the Commission. If dissatisfied 


with the Commission's determination at this initial level, he 
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may appeal to the Board of Appeals and Review, 772.306; 772.307 
(made applicable to reduction-in-force situations by 5 C.F.R. 
772.301). While it appears that the individual plaintiffs 

have pursued their initial appeals (in two instances they have 
been denied (Appellents' Br. 54-59)) there have been no final 
decisions by the Board of Appeals and Review. In these cir- 
cumstances the district court correctly dismissed this suit 

as premature. 

It has been the "'long settled rule of judicial admin- .- 
istration that no one is entitled to judicial relief for a 
supposed or threatened injury until the prescribed adminis- 
trative remedy has been exhausted.’ ers v. Bethlehem Ship- 
building Corp., 303 U.S. 41, 50-51 [1938]", F.C.C. v- Shreiber, 
381 U.S. 279, 296-297 (1965). This “long settled rule" is, 
of course, applicable to reduction-in-force situations. 
Young v. Higley, 95 U.S. App. D.C. 122, 220 F. ed 487 (1955)3 
Hills v. Eisenhart, 256 F. 2d 609 (C.A. 9, 1958), certiorari 


Rte See U.S. 832; Burns v. McCrary, 229 F. 2d 286 (C.A. 2, 
1956). — 


6/ Plaintiffs reliance on Wettre v. Hague, 168 F. 2d 825 
[C.A. 1, 1948) and its progeny is misplaced. Not only has 
that decision been largely vitiated in its own circuit, 
Fitzpatrick v. Snyder, 220 F. 2d 522 (C.A. 1, 1955), cer- 
tiorari denied, “S. 946, but this Court has expressly 


refused to follow it. Yo v. Higley, supra, 95 U.S. App. 
D.C. at 123, 220 F. 2d at TB. 


he 


The reasons why the aggrieved employee must first ex- 
haust his administrative remedies are apparent. Apart from 
the "problems of forum shopping ‘and unnecessary waste of judi- 
cial energies and resources" discussed by this Court in a 
related context in Sohm v. Fowler, 104 U.S. App. D.C. 382, 
384, 365 F. 2d 915, 917 (1966), there is the consideration 
that the CSC is the agency which has been charged by Congress 
with the administration and enforcement of the civil service 
laws. 5 U.S.C. 1104(a)(5)(A)- 

That, no less than other adverse personnel actions, re- 
ductions in force are within the area of CSC responsibility 
is clear from 5 U.S.C. 3502, which provides that the CSC "shall 


prescribe regulations for the release of competing employees 


in a reduction in force * * * ." And, in the implementation 


of this statutory directive, the CSC has promulgated detailed 
regulations which, among other things, establish the standards 
to be applied in determining whether a particular employee 

is to be subjected to a reduction in force.- See 5 C.F.R. Part 
351. It is the CSC's function to insure that there is com- 
pliance with these standards and to direct corrective action 
where there has been a failure of such compliance. 5 C.F.R. 
351.902(b); 772-307(c)- Only after this function has been 
discharged -- and there has been a determination adverse to 
the employee on the final appellate level within the CSC 
(i.e., by the Board of Appeals and Review unless the Com- 


missioners choose to exercise their own discretionary power of 
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reconsideration (5 C.F.R. 772-308)) -- does judicial review 
come into play. That review is of course of limited scope 
and is based upon the record developed in the administrative 
proceedings and the findings made by the CSC on that record. 
Eberlein v. United States, 257 U.S. 82 (1921) 5 Eustace v. Day, 
114 U.S. App. D.C. oe, 314 F. ed 2h7 (1962) s Powell v. 
Brannan, 91 U.S. App. D.C. 16, 196 F. 2a 871 (1952). 

It need be added only that there is no merit to the con- 
tention that the individual plaintiffs should not be required 
to exhaust their administrative remedies if, as they insist, 
NASA has erroneously subjected them to @ reduction-in-force. 
First, it is settled in this Circuit that "'The fact that ad- 
ministrative action is probably erroneous does not create an 
exception to the rule that administrative processes must be 
exhausted before judicial relief is sought'.Johnson v- Nelson, 
86 U.S. App. D.c. 98; 180 F. 2a 386 [1950] certiorari denied 
339 U.S. 957"5 Young v- Higley, supra, 95 U.S. App. D.C. at 12, 
220 F. 2d at 487. Second, while the application of the ex- 
haustion doctrine does not turn ‘on speculations as to what 
the ultimate result on the administrative level might be, we 
note that there is no reason to believe that the CSC will not 
give the aggrieved employees a fair hearing. Indeed, as ex- 
hibit D to the complaint indicates (J.A. 295-362), the CSC has 


demonstrated a strong concern that contract employees not dis- 


place civil service employees doing similar work. If the 


specific facts of the individual appeals merit corrective 


Sg; = 


action, such action will be taken. If, following the final 
decision by the Board of Appeals and Review they are still 
aggrieved, the individual plaintiffs may, of course, get re- 
view in the district court. And if their position is vin- 
‘dicated either by the Commission or, on judicial review, by 
the courts, they will be reinstated with "all or any part of 
the pay, allowances, or differentials" they would have re- 
ceived had the adverse personnel action not occurred. 5 U.S.C. 
5596. 


B. In any event, Lodge 1858 may not maintain this action 
on behalf of its members. 


It is obvious that if the requirement of exhaustion of 
administrative remedies is to have any vitality at all, it 
may not be defeated by the simple expedient of allowing the 
union to seek a declaration of the rights of its members prior 
to a final decision by the Conersen eee In any event, the 
Lodge does not satisfy the two interelated requirements for its 
maintenance of this suit; (1) the union is not a member of the 


class it seeks to represent as required by Rule 23, Federal 


Rules of Civil Procedure; and Cre is not the real party in 


interest as required by Rule 17... + Rock Driil etc. v. 


Mason & Hanger Co., 217 F. 2d 687 (C.A. 2, 1954), affirming 


7/. The collective bargaining agreement explicitly recognizes 
the applicability of the established civil service laws and 
regulations. Article III, sec. 1 (J.A. 221). 


8/ "The plaintiff or defendant representative must be a member 
of the class which he purportedly represents. * * * Even with- 
out this provision, the real party in interest rale would require 
the soe holding in many cases." 3A Moore's Federal Practice, 
723. p- 3419 (2d ed.). : z 

-9- = 


4 


90 F. Supp. 539 (S.D.N.Y., 1950), certiorari denied, 349 
U.S. 915. 
The union seeks to enforce ino substantive legal rights 
of its own. Its right to operate as a union of government 
employees "exists only by express leave of the President, Exec. 


Order No. 10988, 27 Fed. Reg. 551 (1962)", Amell v. United 


States, 304 U.S. 158, 161 (1966). And while a union recognized 


pursuant to the executive order may negotiate and bargain, it 
may not maintain legal actions on their pehalf. For, as 5.0. 
10988 does not give unions the right to sue even though al- 
leging injury qua unions (Manhattan-Bronx Postal Union v. 
Gronouski, 121 U.S. App. D.C. 321, 350 F. 2d 451, certiorari 
denied, 382 U.S. 978 (1965); National Assn. of Int. Rev. 
Employees v. Dillon, 123 U.S. App. D.C. 58, 356 F. 2d 811 
(1966)), a fortiori it does not confer standing to maintain 
this suit. 

The union's réliance on the collective bargaining agree- 


ment and the authorities construing Section 301 of the Labor 
10/ 
Management Relations Act, 29 U.S.C. 185 is misplaced. 


i 


9/ As did, for example, the National Association for the Ad- 
vancement of Colored People in N.A.A.C.P. v. Alabama, 357 U.S. 
44g (1958). 


10/ Significantly, one of the specifications of an alleged 
violation, to wit: that there was no consultation with the 
union with respect to the reduction-in-force (Br. 19) seems 
to be contradicted by Exhibit E to the complaint, a letter 
from NASA's Director of Personnel to the Union dated Decem- 
ber 12, 1967. It refers to "several discussions" had with 
respect to the proposed reduction-in-force (J.A..363). The 


[continued] 


First, the agreement does not recognize a resort to the courts 
in aid of its enforcement. To the contrary, Article XXIX speci- 
fically provides that "[mJatters which involve failure by the 
Union or the Employer to comply with the provisions of this 
Agreement shall be referred for resolution to the Pecunia 
officer and the President of the Union" (J.A. 246). Second, 
Section 301, which specifically confers standing upon unions 
to maintain suits on behalf of their members based on ole. 
tions of collective bargaining agreements, does not apply to: 
unions representing government employees. Labor Management 
Relations Act, Section 2(2), 29 U.S.C. 152(2). Additionally, 
consistent with excluding government unions from the ambit 
of the Labor-Management Relations Act is Executive order 
10988's recognition that, exclusive representation by 2 union 
evidenced by a collective bargaining agreement notwithstand- 
ing, "[mJanagement officials of the agency retain the right, 
in accordance with the applicable laws and regulations, I 
(b) to hire, promote, transfer, assign and retain employees 


in positions within the agency, ‘and to suspend, demote , dis- 


charge or take other disciplinary action against employees, 


ee — —————  ——————E————e 


10/ [continued] other so called violations basically revolve 
@round the union's position that NASA failed to retain civil 
service employees "to the maximum extent feasible" (Br. 18- 
20). This criticism of NASA's conduct is of course based on 
subjective considerations which E.0. 10988 left to agency dis- 


eretion. See Section 7(2) quoted infra. 


(c) to relieve employees from duties because of lack of work 
or for other legitimate reasons, (d) to maintain the effi- 
ciency of the Government operations entrusted to them, (e) to 


determine the methods, means and personnel by which such opera- 


tions are to be conducted * * * ." E.0O. 10988, sec. 7(2), 27 


F.R. at 554. | 

In sum, it is clear that Lodge 1858, as a union of Gov- 
ermment employees has no standing to maintain this suit on be- 
half of its members who have been subjected to the reduction- 


in-force. 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted 
that the judgment of the district court dismissing this ac- 
tion be affirmed. : 
Respectfully submitted, 


EDWIN L. WEISL, JR.; 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


ALAN S. ROSENTHAL, 
RALPH A. FINE, 


Attorneys, 
Department of Justice, 
Washington, D. C. 20530. 
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The Exhaustion Of Administrative Remedies Doctrine Does 
Not Bar The Complaint In This Case 


Both the Government and NCTSI contend in their briefs 
that the complaint was properly dismissed by the District 
Court because ‘“‘the individual plaintiff's have failed to ex- 
haust their administrative remedies’’ before the Civil Serv- 
ice Commission. The short, simple answer to that conten- 
tion is as follows: 

1. It has no bearing whatsoever on the right of Lodge 
1858 of the American Federation of Government Em- 
ployees to maintain the complaint insofar as it is based on 
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NASA’s alleged breach of the collective bargaining con- 
tract with Lodge 1858. Indeed, appellees apparently con- 
cede that Lodge 1858 had no available ‘‘administrative 
remedy”? before the Commission or before any other agency 
with regard to that cause of action. 


2. The record before the Court also shows that the in- 
dividual appellants in this case likewise never possessed 
any effective ‘administrative remedy’? which they were 
required to exhaust, as a matter of law, before this action 
could be maintained. From the very outset, and continu- 
ously since, the ‘Commission has taken the position that it 
is powerless to determine, upon a federal employee’s ap- 
peal from NASA’s reduction-in-force action, ‘whether or 
not any contract between NASA and a private firm is im- 
proper or has resulted in the procurement of personal 
services in violation of the Federal personnel laws’’; or 
whether such contracting practices have resulted in viola- 
tion of the federal statutory retention rights of Govern- 
ment employees who are dismissed from their positions 
and replaced by contractor employees (See Appendiz, Ap- 
pellants’ Main Brief, pgs. 54-58). In fact, even before this 
action was commenced, Chairman Macy of the Commission 
was on record as stating (J.A. 25): 

“The Commission (is) powerless to intercede . . 
because NASA is solely responsible’. 


As stated in our main brief, in the face of circumstances 
such as these, the courts in the federal system have regu- 
larly held that whenever the pursuit of an administrative 
remedy is clearly futile and harm from the continued 
existence of agency action is great, district courts should 
exercise immediate jurisdiction and not compel parties to 
exhaust an illusory administrative procedure (Wolff v- 
Selective Service Board, OCA 2, 1967, 372 F. 2d 817, 825; 
McCulloch v. Sociedad Nacional, 372 US. 10, 16; Leedom 
v. Kyne, 358 US. 184; Lichter v. U. S., 334 US. 742; Glover 
v.U.8., CCA 8, 1961, 286 F. 2d 84; Bullard Co. v. NL.RB., 
D.C., D.C., 1966, 253 F. Supp. 391). 


In the case at bar, therefore, the time-worn argument 
that a federal court must withhold equitable relief until 
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dismissed civil service employees have exhausted a spuri- 
ous administrative remedy is baseless indeed. Here, the 
Verified Complaint, fully supported by the Reports of the 
Comptroller General and the Opinion of the General Coun- 
sel to the Civil Service Commission, alleges that the pro- 
posed removals are directly in violation of federal law; 
and that same are part and parcel of NASA’s wilful at- 
tempt to defeat, frustrate and circumvent the requirements 
of the federal Civil Service laws and the NASA Act of 
1958. Simultaneously, defendant Civil Service Commis- 
sion contends it has no jurisdiction to intercede with NASA 
or to grant any administrative relief to the employees in- 
volved. Finally, the record shows that after this action 
was commenced, NASA and the Commission openly con- 
ceded, by written agreement, that 598 of the 764 proposed 
reductions in force were illegal, and same were cancelled— 
leaving 166 federal civil service employees with the com- 
plaint in this action as their only means and hope for 
relief. Patently, therefore, it was erroneous and unjust 
for the District Court to dismiss that complaint and to 


deny any equitable relief whatsoever to those 166 em- 
ployees after the Court granted full, appropriate, effective 
injunctive relief to the other 598. 


Under somewhat similar circumstances, the District 
Court for the District of Columbia correctly held in Group 
v. Finletter, D.C., D.C. 1952, 108 F. Supp. 327, 328 that 
‘where it is undisputed that a plaintiff’s legal rights are 
being violated, there is no longer any occasion for the re- 
quirement that plaintiff must exhaust whatever adminis- 
trative remedies he may have before seeking to vindicate 
his rights in Court ...”’ And, in Reeber v. Russell, D-C. 
N.Y. 1950, 91 F. Supp. 108, Judge Kaufman of the District 
Court in New York applied the same reasoning and stated, 
at page 113: 

‘“<Wurthermore, there is no question peculiar to the 
administrative field which must be determined in the 
cases of these plaintiffs. The regulations issued by 
the Civil Service Commission and the Veterans’ Ad- 
ministration are not in dispute; the question before 
the Court is essentially one of law, i.e., whether the 
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regulations issued and steps taken by the defendant 
are in violation of the Acts of 1912 and 1944. There- 
fore, the Court believes that the bringing of the action 
by the plaintiffs at this time is proper. 

<The Court also feels that an injunction could be 
granted solely in the exercise of its equity powers, 
even if this action had not been brought for a declara- 
tory judgment, but only for an injunction to maintain 
the status quo during the pendency of the administra- 
tive proceedings .. . 

“Tt is therefore the holding of this court that there 
is no procedural or jurisdictional bar to the granting 
of the relief now sought by the plaintiffs. As to the 
substantive right to such relief, the plaintiffs, as men- 
tioned above, do show a right to the relief requested 
in their action, and it appears to this Court that they 
will be irreparably damaged if the temporary injunc- 
aoe is not granted, there being no adequate remedy 
at law. 


“Therefore, the defendants are enjoined from sep- 
arating the plaintiffs .. . from their present positions 
in the Veterans Administration or from reducing them 
= rank or salary pending the determination of this 

jon.”” 


The Court’s attention is also directed to the fact that 
Judge Holtzoff originally correctly applied the very same 
reasoning and logic m this case and ruled, at J.A. 152, 153: 


“This Court has frequently had occasion to em- 
phasize the well established doctrine, and to apply it 
vigorously, that the courts should not ordinarily inter- 
fere with the day-to-day operations of Government de- 
partments unless it is clear that some illegal act ts 
being committed, and the courts may then intervene 
only to prevent the continuance of the wlegal act... 


“The Court is of the opinion that it is proper for 
the Court to grant a temporary injunction to restrain 
the separation from the service of the employing 
agency of those employees who have a permanent 
Civil Service status . . . until administrative remedies 


are exhausted by the employees . . ie 


Two months later, however, and solely because the de- 
fendants represented that they, NASA and the Commis- 
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sion, had unilaterally reached an agreement whereby 598 
of the 764 proposed removals were to be cancelled, Judge 
Holtzoff inexplicably reversed his position, vacated the 
preliminary injunction and dismissed the complaint, leav- 
ing the remaining 166 federal civil service employees with- 
out any relief whatsoever. 


In their brief before this Court, Government appellees 
now rely on this Court’s decisions in Johnson v. Nelson, 
86 U.S. App. D.C. 98 and Young v. Higley, 95 US. App. 
D.C. 122, to contend speciously that (a) it is settled in this 
Circuit that even when an administrative action is clearly 
erroneous, the federal employee confronted with irrepa- 
rable injury from such illegal action must still exhaust all 
administrative processes before judicial relief can be 
sought; and (b) in all such cases, it must be presumed that 
the Civil Service Commission will give the aggrieved em- 
ployee ‘‘a fair hearing’’. First, neither of those decisions 
establishes the broad, inflexible rule attributed to it by 
appellees; and secondly, each of those two cases is clearly 
distinguishable from the case at bar. Indeed, in the instant 
case the Commission has repeatedly contended on the record 
that ‘‘a fair hearing” on the issues here presented cannot 
be afforded by the Commission because the Commission 
thas no jurisdiction or power to decide those issues or to 
grant relief to the employees affected by NASA’s Wegal 
contracting practices. 


In Johnson v. Nelson, supra, Navy Department em- 
ployees, simply reduced in grade during a reduction-in- 
force, moved for summary judgment in the district court 
to nullify those personnel actions before any of them pur- 
sued their administrative appeal to the Commission. In 
other words, plaintiffs in that case asked the court to ren- 
der judgment in their favor on the merits and the Civil 
Service Commission relinquished its jurisdiction in favor of 
the Court. This Court understandably reversed a summary 
judgment in their favor, holding that federal employees may 
not completely short-circuit an administrative appeal by 
coming to the courts for judicial relief before the Commis- 
sion is given any opportunity to review their cases. Never- 
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theless, this court was careful to note in Johnson v. Nelson 
that a different jurisdictional rule might be applied in 
other cases involving discharges instead of demotions. 


Likewise, in Young v. Higley, supra, the federal em- 
ployees involved, already removed from their positions, 
again failed even to file an administrative appeal with the 
Commission before turning to the district court for judicial 
relief. In fact, the plaintiffs in that case let the adminis- 
trative appeal time expire, and then, and only then, did 
they apply to the District Court for judicial relief com- 
pletely in liew of the administrative remedy. Again, there- 
fore, this Court correctly ruled that the courts are power- 
less to render judgment on the merits in such a case en- 
tirely in lieu of a defaulted administrative appeal. 


In fact, in its decision, in Green v. Baughman, 214 F. 2d 
878, this Court sought to make it perfectly clear that while 
the District Court cannot (a) enjoin the Civil Service 
Commission from proceeding with an administrative ap- 
peal or (b) completely substitute its judgment for the Com- 
mission’s on the merits before the administrative appeal 
is exhausted, the Court may, where necessary in equity, 
grant preliminary injunctive relief to preserve the status 
quo until the administrative proceedings are exhausted, or 
until it becomes clear that no effective administrative 
remedy is available. In this regard, please see also Air- 
Craft & Diesel Equipment Corp. v. Hirsch, 331 U.S. 752, 
773-774, a decision of the Supreme Court upon which the 
Court of Appeals relied in its decision in Green v. Baugh- 
man; and United Gas Pipe Line Co. v. Federal Power 
Commission, 86 U.S. App. D.C. 314, cert. denied, 340 US. 
827.2 

1 The decisions of the First Cireuit in Fitspatrick v. Snyder, 220 F. 2d. 522 
and the Ninth Cirenit in Hills v. Eisenhart, 256 F. 2d. 609 are equally not 
apposite. In Fitspatrick, the District Court again passed on the merits of 
the employee’s complaint before he pursued an administrative appeal to the 
Commission. On appeal, the First Cireuit raled the District Court had no 
power to do that because the plaintiff’s complaint did not allege that his 
removal violated ‘‘a clear statutory right to be retained’. In Hills v. Hisen- 
hart, the Ninth Cireuit likewise refused to entertain a case where the em- 
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Perhaps the most effective way to point up the real, 
significant difference between the complaint in this case 
and those in Johnson v. Nelson, supra, Young v. Higley, 
supra, and other similar cases wherein plaintiffs sought to 
gain judicial relief as a means of avoiding, or before they 
commenced, available, effective proceedings before the 
Civil Service Commission, is to direct the Court’s atten- 
tion to the prayer for relief in the complaint in this action. 
There, at J.A. 30, appellants in this case ask that declara- 
tory and mandatory injunctive relief be granted herein 
against the Civil Service Commission itself— 


“Directing and ordering defendant Civil Service 
Commissioners, within the scope of authority con- 
ferred upon them by Title 5 of United States Code 
and otherwise, to take such steps as may be necessary, 
during the pendency of this action and permanently, to 
enforce and administer the federal civil service and 
personnel statutes and its own regulations in such 
manner as to prohibit defendant Webb and the agency 
he administers from continuing to make and perform 
personnel contracts with private corporations pur- 
suant to which said corporations, for large fees and 
profits, do no more than furnish non-civil service em- 
ployees to NASA’s Marshall Space Flight Center to 
perform functions of the Government which, as a 
matter of law, must and should be performed by civil 
service employees who are readily available for em- 
ployment through the regular channels of the Civil 
Service System of the United States; and from utiliz- 
ing such contracts as a means of obtaining non-civil 
service job replacements for civil service employees 
unlawfully removed from their positions with the 
United States.”’ 


In other words, in this case, appellants, confronted by 
the Commission’s alleged imability to afford any effective 
relief to the employees involved as part of their admimis- 
trative appeals to the Commission, urge the Court to grant 


a 
ployees involved attempted to obtain judicial relief on the merits in lieu of 
an allegation that they had ‘‘no administrative appeal from the threatened 
action’’. In other words, again the plaintiffs were asking the Court to 
pass on the merits of the case completely in licu of any attempt at relief 
defore the Civil Service Commission. 
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judicial relief against the Commission, directing defendant 
Commissioners to take whatever steps are available to 
them at law (and beyond the limits of the administrative 
appeals) to compel NASA to comply with the federal per- 
sonnel laws and its own 1958 enabling statute; and to pro- 
hibit NASA from removing the plaintiffs and others in 
their class from their civil service positions, only to re- 
place them with private contractor employees, illegally ob- 
tained through unlawful contract procedures. 


In this regard, the record before the Court demonstrates 
that the Commission does have such authority to proceed 
against NASA directly (ie., outside of and beyond the ad- 
ministrative appeal procedures) to require it to comply 
with the federal civil service laws and to terminate illegal 
personnel contracts which, if continued, threaten to de- 
stroy the integrity and force of the entire Civil Service 
System (J.A. 300-302). Tn this connection, the Opinion of 
the General Counsel to the Civil Service Commission 
states, at J.A. 300: 


‘The Commission’s authority and responsibility to 
interpret and administer the personnel laws to ef- 
fectuate their purposes have long been recognized by 
the Attorney General, by the Congress, and the courts. 
See H.R. Rep. No. 188, 89th Cong., 1st Sess. (1965), 
and authorities cited therein; see also Born v. Allen, 
991 F. 24 345 (D.C. Cir. 1960); Adelstem et al v. 
Macy et al, 265 F. Supp. 771 (B.D. N.Y., 1967).”’ 


And, at J.A. 299, 300: 


“NASA contends that General Accounting Office 
has the final authority to decide the legality of con- 
tracts ...- 


“cWe see no necessity for a discussion of the au- 
thority of the General Accounting Office vis-a-vis that 
of the Civil Service Commission to decide that a con- 
tract is illegal because it contravenes the civil service 
laws . . . Consequently, in this opinion we will con- 
sider the legality of the contracts with respect to their 
terms, as well as with respect to operations carried on 
under them.”’ ; 


And, finally, at J.A. 351: 
“Corrective Action Required. 


We are advised by NASA that it plans to rectify 
all violations and that .. . all necessary action will be 
undertaken to have the involved functions performed 
by civil service employees . . . In the absence of spe- 
cific legislative authority to continue the contracts 
under review, we are of the view that orderly termi- 
nation or conversion is required.” 


Accordingly, instead of seeking judicial relief in this 
ease as a means of short-circuiting the administrative 
remedy before the Commission, appellants here seek judi- 
cial relief to compel the Commission to take whatever 
other steps and actions are available to it at law (ie. bey- 
ond the limits of the fruitless, futile administrative ap- 
peals procedures) to compel NASA to obey the federal 
personnel laws and to cease discharging plaintiffs and 
other civil service employees in their class, only to replace 
them with private contractor employees, illegally obtained 
by NASA through the device of unlawful personnel con- 
tracts. 

pt 


Lodge 1858 Has Standing To Sue For The Alleged Breach Of 
Its Collective Bargaining Contract With NASA 

In their brief, Government appellees contend that Lodge 
1858 has no standing to sue because (1) it seeks to enforce 
no substantive legal rights of its own; (2) it is not a mem- 
ber of the class it seeks to represent as required by Rule 
93 of the Federal Rules of Civil Procedure; and (3) it is 
not the real party in interest as required by Rule 17 of 
the Federal Rules. 


It is difficult to understand how anyone who has read 
the complaint in this action could possibly contend that 
Lodge 1858 does not seek to enforce any substantive legal 
rights of its own in this case. At Paragraph 28 of the 
complaint (J.A. 22-25), Lodge 1858 expressly asserts that 
“NASA’s ... proposal to remove hundreds of civil service 
employees . . . employed within the collective bargaining 
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unit Lodge 1858 represents at the Marshall Space Flight 
Center .. . violates . . . the terms and conditions of the 
collective bargaining agreement between NASA and Lodge 
1958... And, in the prayer for relief at the end 
of the complaint, Lodge 1858 seeks “‘a declaratory judg- 
ment declaring . . . that under the facts and circumstances - 
set forth in the complaint and established in this action, 
defendant Webb and the National Aeronautics and Space 
Administration he administers are prohibited and pre- 
cluded by Executive Order 10988 and the collective bar- 
gaining agreement between NASA and plaintiff Lodge 1858 
of the American Federation of Government Employees 
from removing, without cause, any of the individual plain- 
tiffs or any other civil service employees presently em- 
ployed im the collective bargaining unit represented by 
said Lodge 1858 ... as part of the currently unlawful pro- 
posed reduction-in-force.”? (J.A. 27-29). 


In this regard, the record before the Court also shows that 
NASA, as part of its collective bargaining contract with 
Lodge 1858, expressly recognized ‘‘the Union as the exclu- 


sive bargaining agent, under the provisions of Executive 
Order 10988, for all employees in the unit’? (J.A. 220). As 
a quid pro quo for such recognition, Lodge 1858 made the 
following undertaking (J.A. 220) : 


“The Union recognizes the responsibilities of, and 
agrees to represent, fairly and equitably, the interests 
of all employees within the unit with respect to griev- 
ances, personnel policies, practices and procedures or 
other matters affecting their general working condi- 
tions .. .”’ 


Clearly, therefore, Lodge 1858 has standing to sue in 
this action to enforce the substantive legal rights afforded 
to it by the terms of the collective bargaining contract 
with NASA. Indeed, Lodge 1858 is duty-bound by the said 
contract ‘“‘to represent .. . the interests of all employees 
within the (bargaining) unit with respect to... (all) mat- 
ters affecting their general working conditions’’. 

Equally specious is the contention that Lodge 1858 is 
barred from bringing this action to enforce the terms of 
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the collective bargaining contract to which it is a party 
because (a) it is not a member of the class it seeks to repre- 
sent and (b) it is not the real party in interest. That same 
baseless contention has been advanced in other cases and 
it has been uniformly rejected many times before (United 
"Automobile Workers v. Wilson Athletic Goods Mfg. Co., 
Inc., ED. IL, 1950, 119 F. Supp. 948; Smith v. Baltimore 
& Ohio Railroad Company, S.D. Ohio, 1956, 144 ¥. Supp. 
869, affd. 251 F.2d 282 (CCA 6, 1958) cert. denied, 356 U.S. 
937 ; Division 700, Bro. of Local Eng. v. National Ry. Labor 
Arb. Bd. No. 282, D.C. D.C., 1963, 224 F. Supp. 366; United 
Steelworkers of America v. Copperweld Steel Co., W. D. 
Pa. 1964. 230 F. Supp. 383). 


In U.A.W. v. Wilson Athletic Goods Mfg. Co., Inc., 
supra, the union there involved brought suit for breach of 
a collective bargaining contract and alleged that the em- 
ployer-defendant had failed to grant certain employees in 
the bargaining unit paid vacations. Like appellees in the 
case at bar, the employer moved to dismiss the complaint 
on the ground that the union was not the real party in 


interest, as required by Rule 17 (a) and (b) of the Federal 
Rules; and the union was not a member of the class of 
employees it sought to represent, as required by Rule 23 
of the Federal Rules. The District Court denied the mo- 
tion to dismiss, stating at page 949: 


“‘Defendant’s contentions are untenable and the mo- 
tion to dismiss must be denied. Quite clearly, the 
complaint states a claim upon which relief can be 
granted. This is a contract action .. 


‘‘Neither Rule 17 nor Rule 23 is applicable here 
”? 


In United Steelworkers v. Copperweld Steel Co., supra, 
the Union filed an action ‘“‘to enforce the pension, insurance 
and vacation pay rights of approximately 900 production 
and maintenance workers under various collective bar- 
gaining agreements with Copperweld”. The union, like 
Lodge 1858 in the case at bar, was ‘‘the authorized collec- 
tive bargaining representative’’ for the employees involved. 
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Copperweld appeared in the action and, like appellees in 
this case, moved to dismiss the complaint on the grounds 
that the union was not the real party in interest and the 
employees themselves, allegedly indispensable, did not join 
in the action as plaintiffs. The District Court in Pensyl- 
vania denied the employer’s motion to dismiss, stating at 
page 387: 


Thus, we cannot agree with defendant Copperweld 
that plaintiffs have failed to join indispensable parties. 
Plaintiffs, who represented their members in collective 
bargaining sessions, have brought this action in their 
own names for the benefit of those individual Union 
members who are third party beneficiaries of the con- 
tracts out of which this action arises. Plaintiffs there- 
fore are the real parties in interest within the mean- 
ing of Rule 17(a) .-. For the reasons stated, the mo- 
tion of defendant Copperweld to dismiss the complaint 
must be denied.’’ 


The only authority cited by Government appellees in sup- 
port of their specious contentions under Rules 17 and 
93 is completely inapposite. In that case, Rock, Drilling, 
Blasting, Roads Union No. 17 v. Mason & Hangar Co., 90 
F. Supp. 539 (1950), the action brought by the union was 
not predicated on a collective bargaining agreement to 
which the union was a party. On the contrary, the union, 
acting for its members, sued the defendant company to re- 
cover $600,000. in damages allegedly sustained by its 
members when the defendant company bribed an officer of 
the union to encourage him to agree to make union workers 
available at low wages. The District Court in New York 
correctly granted the company’s motion to dismiss, stating, 
at page 543: 


‘“<Here the complaint makes it crystal clear that (1) 
plaintiff is not suing on a contract to which it 7s a 
party; . . . Consequently, . . . it appears that the com- 
plaint fails to state a claim upon which relief can be 
granted for the reason that the action is brou ht by 
one who is not the real party in interest.’’ (Italics 
supplied). 
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m1. 


The Right Of Lodge 1858 To Operate As A Union Of Govern- 
ment Employees And To Sue And Be Sued On Its Contracts 
Does Not Depend Entirely On Executive Order 10988, As 
Government Appellees Contend 

Executive Order 10988 was promulgated by President 

Kennedy in 1962. By that time, the American Federation 

of Government Employees and its various lodges had been 

operating as ‘‘a union of Government Employees” for 

almost 30 years. 5 U.S.C. 7101 (formerly 5 U-S.C. 652 

(c)), entitled “‘Employee Organizations’-Right to Orgam- 

ize’, was regularly construed by both the Executive and 

Judicial branches of the Government to authorize all types 

of federal employees to organize unions, the objectives of 

which were to obtain ‘“‘improvements in the working condi- 
tions of its members, including hours of work, pay and 
leaves of absence’’. 


Consequently, completely contrary to the unqualified 
statement made by Government appellees at page 10 of 
their brief herein, Lodge 1858’s ‘“‘right to operate as a 
union of government employees’’ does Nor exist solely by 
leave of the President (Executive Order 10988). In fact, 
as demonstrated in appellants’ main brief herein, by the 
time Executive Order 10988 was promulgated by President 
Kennedy in 1962, numerous agencies of the United States 
were already parties to existing collective bargaining con- 
tracts with unions of federal employees, and hundreds of 
thousands of federal employees were already members of 
federal employee unions. 


Also, long before Executive Order 10988 was issued by 
the President, Lodge 1858, like all other unincorporated 
labor unions, was authorized by Congress to ‘‘sue or be 
sued as an entity and in behalf of the employees whom it 
represents in the courts of the United States’? (29 U.S.C. 
185 (b)). Congress went on to provide: ‘‘Any money 
judgment against a labor organization in a district court 
of the United States shall be enforceable only against the 
organization as an entity and against its assets, and shall 
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not be enforceable against any individual member or his 
assets’? (29 U.S.C. 185 (b)). Finally, Congress provided: 


(c) ‘‘Jurisdiction—For the purposes of actions and 
proceedings by or against labor organizations in the 
district courts of the United States, district courts 
shall be deemed to have jurisdiction of a labor organ- 
jzation (1) in the district in which such organization 
maintains its principal office, or (2) in any district 
jn which its duly authorized officers or agents are 
engaged in representing or acting for employee mem- 
bers. 


(d) Service of Process—The service of summons, 
subpena, or other legal process of any court of the 
United States upon an officer or agent of a labor 
organization, in his capacity as such, shall constitute 
service upon the labor organization.” 


Based on these provisions of 29 U.S.C. 185, the American 
Federation of Government Employees has been subjected 
to the jurisdiction of the United States District Court 
for the District of Columbia on at least two occasions in 
recent years (Office Employees International Umon v. 
American Federation of Government Employees, D.C., 
D.C., Civil Action No. 2000/65; and Lodge 62, American 
Federation of Government Employees v. American Federa- 
tion of Government Employees, D.C., D.C., Civil Action No. 
2150/1968). In the first mentioned action, Judge Corcoran, 
after a trial, rendered a judgment under 29 U.S.C. 185 
(Section 301, Taft Hartley Act) directing the Federation 
to proceed to arbitration with reference to a dispute be- 
tween the two unions growing out of a collective bar- 
gaining contract. The second action was entertained by 
the District Court, but was later dismissed without preju- 
dice to its refiling. And, of course, as early as 1945, 
this Court ruled that an unincorporated labor union has 
capacity in its own name to sue and be sued in the courts 
of the District of Columbia and that service of process 
on the President of the union is good and sufficient 
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(Busby v. Electric Utilities Emp. Union, CCA, D.C. 1945, 
79 US. App. D.C. 336, 147 F.2d. 865). 


With this background, therefore, it is clear that Lodge 
1858, an unincorporated labor union, has full standing 
to sue in the courts of the District of Columbia to enforce 
its contracts, to collect payment of any debts due and 
owing to it, and to obtain relief in equity as the facts and 
circumstances of each particular case require. 


Thus, the only remaining question is whether Lodge 1858, 
having made a binding collective bargaining contract with 
NASA, has the same right to sue for specific performance 
of that contract as it has to sue for the specific performance 
of any other contract to which it, Lodge 1858, is a party. 


Appellants submit that when it comes to the enforce- 
ment of contracts or suits for breach of contract, the 
Government stands in no better position than a private 
contracting party who has breached and violated his agree- 
ment. Clearly, the labor contract here involved is an 
authorized agreement. It was made by NASA pursuant 
to an Executive Order of the President; its provisions are 
clear and precise; and the Verified Complaint alleges that 
NASA has breached that contract in several material 
respects. In such circumstances, the law is clear that the 
District Court had jurisdiction to entertain the complaint 
on its merits and to grant such equitable relief as might 
be appropriate to compel NASA to perform its contract 
with Lodge 1858, as it originally agreed to do. 


In this regard, the rule is stated in 91 Corpus Juris 
Secundum, at page 220 as follows: 


‘Tn general, the same acts or omissions which would 
constitute a breach of contract by an individual con- 
stitutes a breach when done or omitted by the govern- 
ment. In ordinary transactions between the govern- 
ment and individuals, the failure of the government’s 
officers to observe its express contractual obligations 
constitutes a breach of contract, subjecting the govern- 


16 


ment to suit ... Also, acts and conduct of government 
officers which are arbitrary, capricious or unauthorized 
and so grossly erroneous as to imply bad faith amount 
to a breach of contract ....’”? 


Accordingly, as stated in our main brief, the complaint 
in this case, based on NASA’s collective bargaining contract 
and the breach thereof, is in no respect barred by this 
Court’s decisions in Manhattan-Bronz Postal Union v. 
Gronouski, 350 F.2d 451, cert. denied, 382 U.S. 978 and 
NAIRE v. Dillon, 356 F.2d. 811. 


Appellants Have Standing To 
Which Creates And Maintains 
Threatens Appellants With Loss 
Dilution Of Their Collective Bargaining Unit. 


In its brief, National Council of Technical Service In- 
dustries contends that appellants have no standing to 
maintain this suit because they have no right to challenge 


governmental action which creates “‘lawful competition’’ 
for either Lodge 1858 or the individual appellants, or both. 


That argument absolutely disregards the nub of the 
Verified Complaint in this case, which is supported by the 
Reports of the Comptroller General and the Opinion of the 
General Counsel to the Civil Service Commission, and as 
well by NASA’s own regulations (NPC 401) entitled 
“NASA Policy and Procedures for Use of Contracts for 
Nonpersonal Services’? (J.A. 265). 


The complaint clearly asserts that appellants are con- 
fronted with a devastating ‘unlawful competition’’; that 
such competition, consisting of NASA’s increased dlegal 


2A government agency’s ‘<quthority’” to enter into a binding contract 
may be conferred by Executive Order of the President of the United States 
(United States v. Adams Packing Assn. Inc., COA 5, 1952, 197 F. 2d 33, 
cert. denied, 344 U.S. 865). Here, the collective bargaining contract was 
authorized by Execative Order 10988, issued pursuant to 5 U.S.C. 7301. 
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utilization of private contractors’ employees to displace 
civil service employees has reached the point where the 
individual appellants and hundreds of other civil service 
employees in the class they represent herein were faced 
with the immediate loss of their civil service positions, at 
a time when NASA continued to employ thousands of con- 
tractor employees in the same or similar positions at the 
Marshall Center; and indeed, at a time when NASA pro- 
posed to replace the removed civil service employees with 
personnel supplied by private contractors. 


Consequently, in a case of this nature, where appellants 
are seeking declaratory and injunctive relief against NASA 
to restrain and prevent such “‘wnlawful competition’’, 
cases such as Tennessee Electric Power Co. v. TVA, 306 
U.S. 118, Alabama Power Co. v. Ickes, 302 U.S. 464 and 
Perkins v. Lerkins Steel Co., 310 U.S 113, have no rele- 
vance whatsoever. In these circumstances, it is settled 
that when a government agency or official is involved 
in a plan or program whereby contracts, corporate forms 
or other evasive, unlawful devices are being used for the 
purpose of violating, defeating or circumventing the re- 
quirements of federal statutes or to defeat rights created 
by federal law, the federal courts will intercede and grant 
all relief necessary to forestall the unlawful arrangements 
or the intended illegal result (Northern Securities Com- 
pany v. United States, 193 U.S. 197; Alabama Power Com- 
pany v. Federal Power Commission, CCA, D.C., 94 F. 2d. 
601. First National Bank of Logan v. Walker Bank & 
Trust Company, 17 L.Ed. 2d. 343; Union Savings Bank 
of Patchoque v. Saxon, D.C. App. 1964, 335 F. 2d. 718; 
Commercial State Bank v. Gidney, D.C., D.C., 1959, 174 
F. Supp. 770, aff’d. 278 F. 2d. 871; Saxon v. Bank of New 
Orleans & Trust Company, CCA, D.C. 1963, 323 F. 2d. 290, 
reversed on other grounds, 376 U.S. 948; Baker, Watts & 
Co. v. Saxon, D.C., D.C., 1966, 261 F. Supp. 247). 


Vv. 


The Unlawful Contract Arrangements At The Marshall Center 
Frustrate And Defeat The Civil Service Retention Pref- 
erence Laws And The Entire Civil Service Merit System: 
And Now Same Have Resulted In The Illegal Removal Of 
166 Civil Service Employees From Their Positions, Their 
Work Thereafter To Be Performed By Competing Con- 
tractor Employees With No Federal Retention Rights 
Whatscever. 


In his opinion, the General Counsel to the Civil Service 
Commission states (J.A. 300, 301): 

“¢. | . it has been the Civil Service Commission’s 
experience that the procurement and use of personnel 
by unauthorized contracting practices have an adverse 
impact upon the Civil Service system and tends to 
frustrate the purposes and national policies expressed 
by the personnel laws. The extensive use of con- 
tractor-supplied personnel for the performance of 
Government missions poses issues of critical impor- 
tance to our system of government, to any meaningful 
concept of ‘public service”? and to the continuing 
vitality of the civil service system.” 

The case at bar, of course, presents a classic example 
of what the Commission’s Counsel was attempting to de- 
scribe. Here, 166 federal civil service employees, some 
(like the plaintiffs) with more than 20 years of federal 
civil service retention credits, have been removed from 
their positions; and, as alleged in the complaint, their work 
and functions have simply been assigned by NASA to 
competing contractor employees, none of whom have any 
federal civil service retention rights whatsoever. 

The complaint in this case thus alleges that these actions 
by NASA violate— 

1) those provisions of the 1958 NASA statute which 
require NASA to perform its work functions with federal 
civil service employees (42 U.S.C. 2473 (b) (2)), and 

2) those provisions of 5 U.S.C. § 3502 (b) which require 
that ‘‘a preference eligible employee . . . is entitled to be 
retained in preference to other competing employees”’— 


19 


it being appellants’ contention that the contract arrange- 
ments whereby NASA discharges preference eligible em- 
ployees for the purpose of replacing them with private 
contractor employees are intended to circumvent, frustrate 
and defeat the statutory requirements of 5 U.S.C. 3502 
(b), and that in this case, they have indeed been applied by 
NASA so as to circumvent, frustrate and defeat 5 U.S.C. 
3502 (b). Indeed, as Judge Holtzoff stated just before he 
granted the Preliminary Injunction in this case: “‘You 
might as well do away with the Civil Service law tf that 
practice is accepted;’’ and 


3) those provisions of the collective bargaining agree- 
ment between NASA and Lodge 1858 which require NASA 
to carry out all reductions-in-force ‘‘in strict compliance 
with applicable laws and regulations.’’ 


In its brief, however, NCTSI, by attempting to elevate 
form over substance, contends the complaint herein must 
nevertheless be dismissed because allegedly ‘‘civil servants’ 
preference rights under Section 3502 extend only to other 


Government employees’? (NCTSI brief, pg. 17); and that 
NASA, as a matter of “‘policy’’, has the right to dismiss 
federal civil service employees with 20 to 30 years of 
statutory retention rights and to replace them with private 
contractor employees, if it so desires (NCTSI brief, pp. 
31-34). 


But, it is settled in this Circuit that ‘‘Realities, in short, 
and not mere forms must be considered by the courts .. .”’ 
(Francis O. Day Co. v. Shapiro, CCA, D.C., 1959, 267 F. 
2d 669, 673); and that ‘‘The nature of (an) arrangement, 
and not the label applied to it, determines the character 
of (a) relationship . . .”? (Whitney National Bank v. 
Bank of New Orleans & Trust Company, OCA, D.C., 1963, 
323 F.2d 290, reversed on other grounds, 376 U.S. 948). 


Indeed, in two previous cases involving federal re- 
ductions-in-force and contentions somewhat similar to 
NCTSI’s, this Court has made it crystal clear that “‘policy’’ 
determinations by the head of a federal agency cannot 
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be used to defeat the clearcut civil service retention pref- 
erence requirements of federal law (Reynolds v. Lovett, 
CCA, D.C., 1951, 201 F.2d 181, cert. denied, 345 U.S. 926; 
Roth v. Brownell, CCA, D.C., 1954, 215 F.2d 500, cert. 
denied, 348 U.S. 863). In Reynolds v. Lovett, the Navy, 
like NASA in the instant case, elected arbitrarily, wilfully 
and capriciously to ignore the federal civil service laws 
and the valid retention rights of its preference employees 
under 5 U.S.C. 3502. There, the Navy contended that 
the Commander of the Mare Island Naval Shipyard had 
the right to ignore Section 3502 and to retain non-preference 
employees while he simultaneously removed preference 
civil service employees from their positions. The Navy, 
like NAGA and NCTSI in this case, argued that this 
could be done as a matter of ‘‘policy’’ because, in the 
Commander’s judgment, the non-preference employees al- 
legedly were better ‘‘qualified for the supervisory nucleus, 
composed of the best craftsmen’’. This court reversed a 
District Court judgment in favor of the Navy, stating at 
page 181: 


‘We think that appellees’ view that when personnel 
is reduced, the head of an agency may select employees 
to be retained in any classification on the basis of 
individual merit and without giving effect to Section 
12 of the Veterans Preference Act is erroneous.”’ 


In his concurring opinion, Circuit Judge Clark made 
the following observations which seem so pertinent to the 
case at bar, at page 182: 


«¢_ _ I think that the language used by the majority 
is altogether too lenient for the flagrant disregard 
of law exhibited by the Secretary of the Navy. 


“Only one question is presented in this appeal— 
Can the Secretary of the Navy, or any other admin- 
istrative official, deliberately flout the will of Con- 
gress clearly and without ambiguity expressed in the 
law of the land? .. . 


“Counsel for appellee stated that the statute was 
not followed because ‘‘the Secretary of the Navy had 
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changed his policy’. The Secretary changed his 
policy, forsooth. Not one word was forthcoming as 
to any change in the policy of Congress, which is the 
law. In my judgment, the defiance of the law and 
disregard of the will of Congress on the part of 
administrative bureaucrats is a greater menace to 
our institutions than the threat of the atomic bomb.”’ 


As stated before, the Supreme Court denied certiorari 
in Reynolds v. Lovett. 


Thereafter, in Roth v. Brownell, supra, the plaintiff, 
a federal civil service employee, was removed from his 
position by a new Attorney General in the Department of 
Justice. He brought suit against the Attorney General, 
contending that his removal violated Title 5 of the United 
States Code and applicable Regulations of the Civil Service 
Commission. The Court of Appeals again ruled that the 
District Court had jurisdiction to review plaintiff’s re- 
moval, and it thereupon held, at page 502: 


“Tn our opinion, the plaintiff was entitled to a sum- 


mary judgment that his removal from his position 
was not in accordance with law and that he should 
be restored to that position.’’ 


As indicated above, the Verified Complaint in this case 
alleges that NASA’s removal of the individual plaintiffs 
and more than 160 other federal civil service employees 
violates not only 5 U:S.C. 3502, but 42 U.S.C. 2473 (b) (2), 
a provision of the National Aeronautics and Space Act of 
1958, as well. The last mentioned statute contains the 
limitations within which NASA must operate to perform 
its functions for the Federal Government. In fact, 42 
US.C. 2473 itself is entitled ‘‘Functions of the Adminis- 
tration’. Section 2473 (a) provides that in order ‘‘to 
carry out the purpose of’? Congress, NASA’s functions 
shall be (1) to plan, direct and conduct aeronautical and 
space activities; (2) to arrange for participation by the 
scientific community in planning scientific measurements 
and observations to be made through use of space vehicles; 
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and (3) to provide information concerning its activities. 
Immediately following this Congressional definition of 
NASA’s “‘functions’’ in section 2473 (a), Congress went 
on specifically to provide that NASA was to perform 
those functions, with very limited, expressly stated excep- 
tions, through federal employees appointed im accordance 
with the civil service laws and compensated in accordance 
with the Classification Act of 1949. In this regard, 42 
U.S.C. 2473 (b) (2) expressly states: 


“¢(p) In the performance of its functions the Ad- 
ministration is authorized— 


(2) to appoint and fix the compensation of such 
officers and employees as may be necessary to carry 
out such functions. Such officers and employees shall 
be appointed in accordance with the civil service laws 
and their compensation fixed in accordance with the 
Classification Act of 1949, except that (a) to the ex- 
tent the Administrator deems such action necessary 
to the discharge of his responsibilities, he may appotnt 
not more than 425 of the scientific, engineering, and 
administrative personnel of the Administration with- 
out regard to such laws ... and (b) to the extent 
the Administrator deems such action necessary to 
recruit specially qualified scientific and engineering 
talent, he may establish the entrance grade for scien- 
tific and engineering personnel without previous serv- 
ice in the Federal Government at a level up to two 
grades higher than the grade provided for such per- 
sonnel under the General Schedule established by the 
Classification Act of 1949, and fix their compensation 
accordingly.”? (Emphasis supplied) 


Thereafter, in 1961, when Congress passed an additional 
law, apparently requested by NASA and which authorized 
NASA to establish ‘not more than 12 scientific or pro- 
fessional positions to carry out research and development 
functions of the agency which require the services of 
specially qualified personnel”, Congress again expressly 
limited this exceptional grant as follows: 


(1) At 5 U.S.C. 3325: ‘Positions established under 
section 3104 of this title are in the competitive service. 
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However, appointments to the positions are made 
without competitive examination on approval of the 
qualifications of the proposed appointee by the Civil 
Service Commission. . . .’’; and 

(2) At 5 U.S.C. 3104: Even in addition to the re- 
strictions provided by 5 U.S.C. 3325, NASA was fur- 
ther strictly limited by Congress to the creation of 
“not more than 12’ new scientific and professional 
positions in this excepted category; and Congress in- 
structed defendant Webb to report to it each year 
as to how he was administering these provisions of law. 


Congress, therefore, has made it perfectly clear that 
NASA, like most other agencies of the Federal Govern- 
ment, is obligated to perform its delegated functions with 
federal employees appointed in accordance with the Civil 
Service laws and paid, as federal employees, under the 
statutes passed by Congress; and whenever NASA has 
sought any exception to this rule, Congress has reiterated 
its directive that NAS.A’s employees, even those in Scien- 
tific and other professional categories, must serve in the 


competitive service of the Federal Civil Service System. 


Finally, appellants, in answer to the brief filed herein 
by the intervenor, NCTSI, contend that if the appellee 
Civil Service Commission continues to construe its own 
Regulations (5 C.F.R. 20.5), as NCTSI indicates they 
should be construed and as insufficient to protect the 
‘(Retention Preference”? rights of the preference eligible 
civil service employees here involved against the unlawful 
retention (after their removal) of competing non-civil 
service employees with no retention rights whatsoever 
under federal law, then the Commission’s present regula- 
tions clearly violate 5 U.S.C. 3501, 3502 in that they fail 
“<to give due effect’’, as required by Congress, to ‘tenure 
of employment”’, ‘‘military preference”’, “‘length of serv- 
ice”? and federal ‘‘performance ratings’? among competing 
employees at the Center. 


In this regard, 5 U.S.C. 3501 et seq. set forth the ‘‘Reten- 
tion Preference’’ rights of competing employees for posi- 
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tions in a federal agency during a reduction-in-force. 
Section 3501 (b) states that said ‘‘Retention Preference’’ 
provisions apply ‘‘to each employee in or under an Ex- 
ecutive agency’. Section 3502 (a) then states: 


“‘Order of Retention 


(a) The Civil Service Commission shall prescribe 
regulations for the release of competing employees 
in a reduction in force which give due effect to— 


(1) tenure of employment; 

(2) military preference... ; 

(3) length of service; and 

(4) efficiency or performance ratings.’’ 


Section 3502 (b) then provides: 


“(b) A preference eligible employee whose efficiency 
or performance rating is ‘‘good’’ or “‘satisfactory”’ 
or better than “‘good”’ or ‘‘satisfactory”’ is entitled to 
be retained in preference to other competing employees. 
A preference eligible employee whose efficiency or per- 
formance rating is below ‘‘good” or ‘‘satisfactory’’ ts 
entitled to be retained in preference to competing non- 
preference employees who have equal or lower efficiency 
or performance ratings.’’* 


In response to the Congressional directions contained 
in Section 3502 (a) the Civil Service Commission long ago 
promulgated ‘‘Retention Preference” regulations to gov- 
ern reductions-in-force in the various federal agencies, 
including NASA. These regulations provide, at 5 C.F.R. 
20.5 (b) : 


“¢(1) No employee may be separated, furloughed 
for more than thirty (30) days, or reduced in pay 
or grade in a reduction in force while a competing 
employee with lower retention standing (and without 
retention priority based on a statutory retention right) 
is retained in the same competitive level.”? (Em- 
phasis supplied) 

3 The term ‘‘preference eligible employce’’ is defined at 5 U.S.C. 7511 as 
a ‘‘permanent or indefinite preference eligible who has completed a probation- 
ary or trial period as an employee of an Executive Agency’’. s: 
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The Commission’s regulations (5 C.F.R. 20.2 (c)) define 
“<competing employees’’ as ‘‘the position incumbent, if 
any, and employees who are qualified for the position’’. 
The regulations (5 C.F.R. 20.2 (f)) likewise define ‘‘com- 
petitive level’’ as ‘‘all similar positions within a competi- 
tive area in which employees could be readily interchanged, 
without undue interruption of the work program’’. These 
same regulations (5 C.F.R. 20.2 (e)) define “‘competitive 
area’’ as that “part of an agency, usually within a local 
commuting area, in which employees are shifted .. . under 
single administrative authority, and within which com- 
petitive levels are established in reductions-in-force’’. 


Patently, the entire purpose of the Congressional scheme 
embodied in 5 U.S.C. 3501, 3502, was to make it impossible 
for federal civil service employees with long retention 
credits and federal careers to be removed in favor of 
competing employees who possessed no such credits or 
civil service status whatsoever. And it is equally apparent 
that, if 5 U.S.C. 3501, 3502 can be ignored by any federal 
official anytime he desires to do so as a matter of “‘per- 
sonal policy’’ or ‘‘agency policy’’, those statutes of the 
Congress will immediately become ‘‘dead letters’’ and the 
Civil Service System of the United States Government 
will become a meaningless farce and a dream of the past. 


Clearly therefore, these issues and others are directly 
raised and presented for determination by the complaint 
in this action. They are important issues, not only to 
the appellants but to the entire Civil Service System of 
the United States. It was thus erroneous for the District 
Court to dismiss the complaint and to refuse to entertain 
and resolve those vital legal issues. 


26 


VL 
Upon A Motion To Dismiss, The Allegations Of The Complaint 
Are Taken As Admitted, And Thus NCTSI'’s Gratuitous, 
Unsupported Arguments Regarding The Government's 
Alleged Power To Contract For Support Services Are 
Not Properly Before This Court At This Time. 


In its brief before this Court, the National Council of 
Technical Service Industries improperly endeavors to con- 
vince this Court that, before any evidence has been intro- 
duced in support of the verified complaint in this case and 
before the Government appellees have even filed an Answer 
to that complaint, this Court should reach the merits of this 
action and rule that ‘“NASA and other Government agen- 
cies have full authority to contract for support services”’ 
(NCTSI brief, pgs. 20-30). Obviously, that question, which 
can only be reached and resolved after a trial on the merits 
in this case, is not before this Court for consideration at 
this time. 

In the District Court, appellees filed their motion to dis- 
miss the complaint under Rule 12 (b) of the Federal Rules 
before they served and filed an Answer to that complaint. 
Under those conditions, the rule to be applied is stated in 
Moore’s Federal Practice, Vol. 2A, pgs. 2266, 67 as follows: 


“The motion to dismiss under Rule 12 (b) - - - 
performs substantially the same function as the old 
common law demurrer.... A motion to dismiss is 
the usual and proper method of testing the legal suffi- 
ciency of the complaint. For the purposes of the mo- 
tion, the well-pleaded material allegations of the com- 
plaint are taken as admitted . . - .”? (Italics supplied) 


In this regard, the verified complaint in this case, sup- 
ported by reports of the General Accounting Office and an 
opinion of the General Counsel to the Civil Service Com- 
mission alleges with great specificity that the removal of 
the individual appellants and the class they represent is 
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unlawful; and that to the extent those removals involve 
replacement of federal civil service employees by private 
contractor employees, the NASA contract practices and 
procedures pursuant to which that result was accomplished 
are likewise unlawful. Those allegations, we submit, en- 
titled appellants to maintain their complaint in the District 
Court and the Court erred when it granted the motion 
to dismiss. As stated further in Moore’s Federal Practice, 
Vol. 2A, at pgs. 2271-74: 


“¢. . . a complaint should not be dismissed for in- 
sufficiency unless it appears to a certainty that plain- 
tiff is entitled to no relief under any state of facts 
which could be proved in support of the claim. Plead- 
ings are to be liberally construed.” 


CONCLUSION 


The judgment of the District Court should be reversed 
and this case remanded to that court for disposition on the 
merits of the complaint. 


Epwarp L, Merrican 
Attorney for Appellants 
1700 Pennsylvania Avenue, N.W. 
Washington, D.C. 


